
Sentencing: 

From Appointment to Parole



Sentencing preparation 
begins at appointment



Virtually all 
criminal 
cases result 
in plea 
agreements

Studies by the Pew Research Center 
show of nearly 80,000 defendants 
who faced charges in the federal 
system in fiscal year 2018, fewer 
than 2% went to trial and only 320 of 
those that did win an acquittal. Eight 
percent of the cases were dismissed, 
and the other 90% were resolved 
through guilty pleas 

John Gramlich, Only 2% Of Federal Criminal 
Defendants Go To Trial, And Most Who Do Are 
Found Guilty. The Pew Research Center, June 11, 
2019

In 2012, the US Supreme 
Court noted that “Ninety-
seven percent of federal 
convictions and ninety-four 
percent of state convictions 
are the result of guilty 
pleas[.]” 

Laffer v. Cooper 132 S.Ct. 1376, 
(2012) 



A study of DNA exonerations 
conducted by the Innocence 
Project found that 11% of 
exonerated individuals had 
pleaded guilty. 

Glinda S. Cooper, Vanessa Meterok & Prahelika Gadtaula, Innocents 
Who Plead Guilty: An Analysis of Patterns in DNA Exoneration Cases, 31 
Fed. Sent. R. 215, 234 (2019).











Between arrest and plea/trial

What to do with the cases that you will “get to when things slow down.”



Begin to work with your client to set 
them up for success:

Identify barriers and refer to service 
providers in the community 
substance use disorder

mental health

employment

food scarcity

daycare

Plan next steps:

restitution

Treatment

therapy

gather information or records



Client 
interview-

explain why 
we need the 
information 

We must explain to 
the court:

• Why you did what you did
• How we can ensure it won’t happen 

again



Topics for 
interview

Early childhood and youth
Family dynamics
Residential history
Education
Friends and group dynamics
Substance abuse history
Medical and mental health
Personal relationships
Areas of support
Financial history
Work history



Mitigation: its 
not just a 

buzzword

Important for:
• bond arguments

• Plea negotiations

• Interviews with witnesses

• Letters in support of sentencing

• Helping the client prepare for allocution

• Possible motions in support of sentence/ sentencing memorandums 

Ineffective assistance: 

In the determination of a claim that an accused was prejudiced by ineffective assistance of counsel 
violative of Article III, Section 14 of the West Virginia Constitution and the Sixth Amendment to the United 
States Constitution, courts should measure and compare the questioned counsel's performance by 
whether he exhibited the normal and customary degree of skill possessed by attorneys who are 
reasonably knowledgeable of criminal law…” Syllabus Point 19, State v. Thomas, 157 W.Va. 640, 203 
S.E.2d 445 (1974).

Murder defendant's counsel was ineffective for failure to introduce available mitigation evidence. 
Schofield v. W. Virginia Dep't of Corr., 185 W. Va. 199, 406 S.E.2d 425 (1991)



Mitigation 
information

What to get Where to get it What to do with 
it







Sentencing memos

What is a sentencing memo and why write one?

Prep work

How to synthesize the information you’ve collected

Formatting



What is it, and should 
I prepare one?

A sentencing memo is a pleading 
submitted in and effort to present a 
more complete picture of the defendant 
than the crime itself

Before writing, ask yourself: do I need to 
file one in this case?



Prep work
• Organize mitigation information gathered 
• Review discovery and case materials in light of sentencing
• Pull from PSI
• Gather character letters
• Obtain expert reports
• Look for other resources



Discovery and PSI

Who are the other actors
What part did they play
When did the conduct take place
Where did the conduct take place
How will the government portray your client
Criminal Record
Any other background information
Victim impact statement



Mitigating factors to consider
• Defendant under duress, coercion, threat or compulsion
• Passive participant/minor role
• Suffering mental or physical condition/emergency
• Age, immaturity, mental capacity
• Acknowledged wrongdoing early in the process
• Defendant has made restitution
• Cooperated with law enforcement
• Could not reasonably foresee the result of their actions
• Reasonably believed conduct was legal
• Is of good character or has had a good reputation in the community
• Defendant has a strong support system (friends, school, family) 
• Military service 
• Is in treatment (drug, alcohol, domestic violence, medical/psychiatric) 
• Employment



Consider sending form letters to prospective 
supporters regarding content
Do
• Identify how long you’ve known 

the client
• In what capacity
• Positive information about client
• Why they think they would be 

successful on alternative 
sentence

• Send the letters to you

Don’t
Editorialize on their thoughts of the 
crime
Speak ill of the alleged victim
Send letters directly to judge or 
probation



Experts:

Medical 
assessment 

and/or testing

Dangerousness 
assessment

Required 
evaluations



Putting it on paper

Motion for requested sentence
Memorandum in support of the requested 
sentence



• Theme- similar to an opening statement
• Logical and resonates with the judge
• Tell a story
• Consider your audience











p. 2
Continuation of 

discussion of parent’s 
relationship with each 
other and defendant

Siblings

Empact of mother’s 
employment schedule, 

and how it impacted 
family

Housing and food 
scarcity

p. 3
Early education

Photo of defendant and 
siblings

P. 4 
Housing and 

neighborhood (photo)

Family growing up 
(reference to letter of 

support) 

p. 5-6
Adult life

Relationships and 
children

Quotes from PSI

Discussion of letters

Photo of defendant and 
family

p. 7 
Discussion of 

sentencing possibilities

What impact would it 
have on family

Availability 
programming in the 

community 

p. 8 
Jail conditions and 

safety concerns

Psychological 
evaluation



What judges think 
about sentencing:

Views from the bench



Truth or tea leaves?
• “Studies suggest that 80 percent of the time, a judge has a 

‘tentative sentence’  in mind even before the sentencing 
hearing begins.”

• Danziger, Levav and Avniam-Pesso (2011) found the 
probability of a favorable decision drops from about 65% to 
almost 0% from the first ruling to the last withing each 
session, but returns to 65% after a food break. 

• Glockner (2023) argues the difference could be attributed to 
the fact that favorable rulings take longer than unfavorable 
ones, so a judge using foresight may break before taking up 
cases that will taken more time but yield favorable outcomes



Nationwide

Last Words: A Survey and Analysis of Federal Judges’ Views on Allocution in 
Sentencing
65 Ala. L. Rev. 735 (2014) 



2013 National Survey of all federal district judges regarding allocution 

What worked? What didn’t? 

Most impressive 
Genuine remorse
____________________________________
 Sincerity
____________________________________
Realistic and concrete plans for the future
____________________________________
 Sincere apology to the victims
_____________________________________
 Understand the seriousness of the offense

Least impressive
Defendant victim of circumstance/blaming others or 
society

Promises not to commit new crime

I can’t change the past

Finding religion

Thanking cop for arresting/state for prosecuting

20% said Defendant not adequately prepared for 
allocution 



Judge specific:

Pro
Should be brief
Should rehearse   
Explain why it happened

Con
Too brief
Too rehearsed
Don’t give excuses



Takeaway on allocution 

Extremely important 27 5.3%

Very important 112 22.0%

Somewhat important 269 53.0%

Not very important 91 17.9%

Not at all important 9 1.8%



West Virginia

A Report of the Sentencing Commission Subcommittee of the 
Governor’s Committee on Crime, Delinquency, and Correction to the 
West Virginia Legislature
 December 20, 2021

























• Recommendation 4: A survey of Circuit Judges in West 
Virginia found that most Circuit Judges believe that judges 
and magistrates do not receive enough training or 
guidance in how they should exercise their discretion in 
sentencing. We therefore recommend that this finding be 
communicated to the Education Committee of the West 
Virginia Judicial Association and to the Administrative 
Office of the Supreme Court of Appeals. 

• Recommendation of Criminal Sentencing Law Reform 
for the State of West Virginia 2021



Judges’ comments when 
asked, “What is the single 
biggest problem with 
sentencing in West Virginia” :



Additional sentencing 
considerations



Post plea and  
sentencing

Rule 32 West Virginia Rules of Criminal 
Procedure 
• Defense counsel at probation interview
• Correct PSI in writing

• Report goes to Parole Board and 
DOCR

• Court may, by local Rule or in an 
individual case, withhold probation’s 
recommendation 

• Court must permit argument regarding 
the  PSI and proper sentence; 
testimony/other evidence is 
discretionary



Dangerousness assessment
• Paid for by the defense, similar to that used in competency and 

responsibility 

 60-day diagnostic examination 
Pursuant to §62-12-7a and §15A-4-4, the courts can order a post-plea/ 
pre-sentence diagnostic examination for any defendant convicted of a 
felony or misdemeanor sex crime involving a minor. 

• PSI must be completed prior to evaluation
• Conducted by Psimed at the D&C unit at Northern Correctional 

(1) Assessments of a person's criminogenic risk and need factors that are 
reliable, validated, and normed for a specific population and responsive 
to cultural and gender-specific needs as well as individual learning styles 
and temperament;
(2) Application of a mental health preliminary screen; and
(3) If the mental health preliminary screen suggests the need for further 
assessment, a full psychological evaluation.
 The division shall perform mental health preliminary screens, 
appraisals, and evaluations according to standards provided by the 
American Correctional Association.



After 
sentencing

• Reconsideration
• A sentence is imposed for the purpose of 

Rule 35(b) when the sentence is verbally 
pronounced at the sentencing hearing; 
therefore, the 120-day clock starts at the 
sentencing hearing, NOT when the order is 
entered

• Post Sentence Investigation
• If the client is close to parole eligibility or 

discharge at the time of sentencing, alert the 
DOCR

• Time sheet is to be prepared within 30 days of 
receiving the commitment and sentencing 
order

• Send client sentencing order, commitment, and 
time sheet



Supervision

• Probation
•  The maximum period of probation is based on the 

court, not the crime
• Misdemeanor in circuit court < 7 years, magistrate 

court <2 years

• Home confinement 
• Home confinement is a sentence, not a suspension 

of sentence
• If paroled to probation, the defendant continues to 

earn single-day credit
•  Judges have discretion in granting credit for home 

confinement as a condition of bail 



Registries and Mandatory Evaluations:

Registries: 
• Child abuse §15-13-1
• Sex offender §15-12-1

• Both include misdemeanors
• Central abuse registry §15-2C-2

• Includes abuse and neglect of an incapacitated child or adult and sex offenders 
Mandatory Evaluations for probation:

• Sex offender evaluations §62-12-2(e) 
• Incest, sex offenses, and images of children
• “physical, mental, and psychiatric or psychological study and diagnosis
• Plan with mandatory counseling

• Cruelty to animals §61-8-19
• Psychological evaluation
• Mandatory counseling
• Misdemeanor no animal for 5 years
• Felony no animal for 15 years

Notes about competency and responsibility



Extended supervision
Extended supervision 

• Not just for sex crimes
• Felony crimes under §61-8D (death by a 

parent/guardian/custodian, child abuse and 
neglect resulting in injury) 

• Extension of the period of supervision
• On appeal
• Try to get a binding term/ argue binding on 

violations
• Argue constitutional issues



Mandatory parole and conditional release 
Discretionary release §15A-4-17(l), 
§15A-4-17a
• Except for sentences with 

mandatory parole, judges can order 
up to 180 days of sentence to be 
served through post-release 
supervision. 

• DOCR Non-violent offender parole

Mandatory parole §15A-4-17(k)

• Felony crime of violence against a 
person, one where the victim is a 
child, or involving use of a firearm

• If the defendant reaches his 
discharge date without being 
granted parole, one year of good 
time is withheld, and the defendant 
is placed on one year of 
supervision. 





New crimes and enhanced penalties 2026 regular 
legislative session

• Human smuggling of “illegal aliens”  felony adult 2-10, child 3-15
• Bystanders shall stand 30 feet back from first responders misdemeanor
• “gross neglect” of an incapacitated adult- misdemeanor, creating substantial risk of serious bodily injury, felony 1-5, 

gross neglect by allowing another to grossly neglect, determinate 5-25, and abuse of incapacity causing death, 
determinate 5-40

• Sexual servitude increased from determinate 3-15 to not less than 25
• DUI causing death, deliberate disregard 5-30, no probation or HC
• Domestic strangulation 2-10, other penalty increases
• Murder and other homicide

• First degree murder 25-life
• Second degree 15-60
• Voluntary 5-25
• Life other than murder 20 years
• Life recidivist 25 years to life

• Aiding and enticing escape from a correctional facility, enhanced penalty, adds a new felony
• Bail bill- magistrate may not release a defendant charged with a felony crime of violence against a person, a felony in 

which the victim was a minor, felony arson or burglary, or a felony drug offense



Additional resources

• West Virginia DOCR policies and procedures online at 
https://dcr.wv.gov/aboutus/Pages/Policies.aspx

• Mitigation Manual- Procedure for Preparing Mitigation Materials for Criminalized Survivors Student 
Manual, UNC School of Law https://law.unc.edu/wp-content/uploads/2026/04/Mitigation-Project-
Manual-UNC-CSDJC.-FINAL.pdf

• Mitigation Protocol Manual, First Judicial District of Pennsylvania and Criminal Justice Section, 
Philadelphia Bar Association 
https://www.courts.phila.gov/pdf/manuals/mitigation_protocol_manual.pdf

Ronni M. Sheets
Public Defender for Kanawha County, West Virginia

 rsheets@wvdefender.com
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