IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA

V. CASE NO. 

JUDGE STUCKY

,




DEFENDANT.

MOTION FOR IN CAMERA HEARING ON 

PRODUCTION OF ALLEGED VICTM’S RECORDS 


Comes now the defendant, , by counsel, Jay Craig and Diana K. Panucci, and moves this Honorable Court for an in camera hearing on this motion for production of the following material information necessary to the preparation of a defense to the charge of first degree sexual assault:

1. All reports and underlying documents from the West Virginia State Police Lab where alleged victim     is listed as a victim.

2. Entire Raleigh and Kanawha County D.H.H.R. files concerning   custody and placements, including psychological and psychiatric reports.

3. Entire file from Family Services of Kanawha County concerning   sexual assault counseling.

4. Juvenile Probation records from Raleigh and Kanawha Counties.

Upon review of these records, we move that in accordance with W.Va. Code Secs. 27-3-1(b)(3) and 49-7-1(c)(5), that this Honorable Court weigh the relevance of the records versus Ms.    right to confidentiality.  Further, the defendant asserts that his right to an in camera hearing is the appropriate method to review records under the Rape Shield Law as well.  See State v. Persinger, 286 S.E.2d 261, 265, 159 W.Va. 121, 126 (1982); W.Va. Code Sec. 61-8B-11; W.Va. Rule of Evid. Rule 404(a)(3).    


The basis for this motion is as follows:  The defendant has been charged with first degree sexual assault.  At the time of the alleged incident, the defendant was seventeen and Ms. XXXX was almost eighteen.  The defendant was transferred to adult status based on a probable cause hearing held before this court as well as two prior juvenile convictions for property crimes that would have been felonies had the defendant been an adult.  This charge is the quintessential “her word against his word” case.  Therefore, the credibility of    , as well as her reputation for truthfulness, is at the crux of this case.  The production of these records for an in camera hearing is the appropriate method in determining whether these records contain information concerning Ms.    credibility and reputation for truthfulness, and it is essential to the defendant’s due process right to a fair trial.  Further, such records may contain potential Brady material.  Brady v. Maryland, 373 U.S. 83 (1963).  


Wherefore, the defendant respectfully requests that this Honorable Court grant his motion.







By Counsel

_________________________

____________________________

Jay Craig




Diana K. Panucci

Assistant Public Defender


Managing Deputy Public Defender

State Bar ID #5513



State Bar ID #7327

Kanawha County Public Defender Office

PO Box 2827

Charleston, WV 25330

Counsel for Defendant 

CERTIFICATE OF SERVICE


I hereby certify that on the ___ day of July, 2001, I did deliver a true copy of the attached Motion by hand to Poncho Morris, Assistant Prosecuting Attorney, to his office, the Office of the Prosecuting Attorney for Kanawha County, 3rd Floor, 111 Court Street, Charleston, West Virginia.







____________________________







Counsel for Defendant

