IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA


STATE OF WEST VIRGINIA,

v.	[case number]
Hon. [name]

[name-all caps],

		Defendant.


DEFENDANT’S INSTRUCTION NO. ____
	Count __ of the indictment charges scanning device fraud. Scanning device fraud occurs when a person uses a scanning device to access, read, obtain, memorize or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card without the permission of the authorized user of the payment card and with the intent to defraud the authorized user, the issuer of the authorized user’s payment card, or a merchant.  
The Court further instructs you that 
	An “authorized user” is the person to whom a payment card is issued or any other person acting with the permission of the person to whom the card is issued; 
	A “merchant” is an owner or operator of any retail mercantile establishment or any agent, employee, lessee, consignee, officer, director, franchisee or independent contractor of the owner or operator. A “merchant” also means a person who receives from an authorized user of a payment card, or someone the person believes to be an authorized user, a payment card or information from a payment card, or what the person believes to be a payment card or information from a payment card, as the instrument for obtaining, purchasing or receiving goods, services, money or anything else of value from the person; 
	A “payment card” is a credit card, charge card, debit card, hotel key card, stored value card or any other card that is issued to an authorized card user and that allows the user to obtain, purchase or receive goods, services, money or anything else of value from a merchant; 
	A “scanning device” is a scanner, reader or any other electronic device that is used to access, read, scan, obtain, memorize or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card. 
	To find the defendant guilty of scanning device fraud, the State must overcome the defendant’s presumption of innocence and prove beyond a reasonable doubt that
1.	the defendant,
2.	in [insert county] County, West Virginia,
3.	on or about the __ day of [insert month], [insert year],)
4.	used a scanning device
5.	to access, read, obtain, memorize, or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card,
6.	without the permission of the authorized user of the payment card, and 
7.	with the intent to defraud the authorized user, the issuer of the authorized user’s payment card or a merchant.
[bookmark: _GoBack]	If, after impartially considering, weighing and comparing all the evidence (that of both the State and the defendant), you are convinced beyond a reasonable doubt of the truth of the charge as to each of these elements, you may find the defendant guilty as charged in Count __ of the indictment. If you have a reasonable doubt of the truth of the charge as to any one or more of these elements, you shall find the defendant not guilty.

GIVEN:________________
REFUSED:_____________
MODIFIED:____________
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