IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA,

v.







[case number]

Hon. [name]

[name-all caps],



Defendant.
MOTION TO SUPRESS EVIDENCE

(ELECTRONIC INTERCEPT ACT)


Defendant, through counsel, hereby moves the court for an order suppressing from evidence any audio video recordings, made on [date], inside the residence at [address], [county] County, West Virginia. This request is made pursuant to W. Va. Code §§ 62-1F-1, et. seq. In support, Defendant offers the following:

1. The State has provided discovery in this case. Included in the discovery is a video and audio recording of Defendant, who is accused of committing the offense of delivery of a controlled substance at the address described above.
2. Defendant has a reasonable expectation of privacy in the address described above.

3. The Supreme Court of Appeals has determined the use of a confidential informant with recording equipment to be a search under Article 3 § 6 of the W. Va. Const. Syl. Pt. 2, State v. Mullens, 221 W. Va. 70 (2007).

4. In the video recording provided in discovery, a confidential informant working with the [Drug Task Force/other law enforcement entity] is provided with a recording device and buy money and proceeds to the residence located at [address] where [he/she] meets with Defendant.
5. As a result of the transaction described above the State of West Virginia has obtained a video and audio recording and [drugs] which it intends to use as evidence against the Defendant at trial.

6. There was no Electronic Intercept Order pursuant to W. Va. Code §§ 62-1F-1, et seq., which authorized the [Drug Task Force/other law enforcement entity] to conduct video or audio recordings of events at the property described above.

7. On the day following the transaction, Officer [insert name] [Drug Task Force/other law enforcement entity] proceeded to the Office of Magistrate [insert name of magistrate], approximately __hours after the alleged transaction occurred and submitted an application for an electronic intercept order.

8. Exigent circumstances to justify the retroactive issuance of an electronic intercept warrant were absent.


9. As probable cause for the issuance of an electronic intercept order, Officer [insert name] [Drug Task Force/other law enforcement entity] stated that the CI has known the Defendant for __ years and has bought controlled substance from him on __ different occasions.

10. The assertion(s) contained in Paragraph __ of Attachment A are insufficient to establish probable cause for the issuance of an Electronic Intercept Order because: there is no indication that CI information was verified by independent police work; there is no indication that law enforcement officers had utilized CI on previous occasions and found CI’s previous information to be reliable and truthful; and there is no indication as to the timeliness of prior transactions alleged as to whether they occurred days, months, or years prior to [date].

11. Subsequent recorded transactions were conducted at the residence.
 Officer [name] [Drug Task Force/other law enforcement entity] has stated in his application for an Electronic Intercept Order facts which were obtained as a result of previous recorded transactions in which there was not a valid electronic intercept order pursuant to W. Va. Code § 62-1F-11.
Wherefore, Defendant requests the following relief:
1. An order suppressing from evidence all evidence obtained as a result of the recorded transaction at Defendant’s residence.

2. Any other relief to which Defendant is entitled.

Dated the ___ day of [month, year].

[defendant],

By Counsel

_____________________________

[counsel name] [bar number]

[address]

[phone number]

[email address]

Counsel for Defendant
� This motion is relevant to situations where confidential informants or other state actors conduct audio or video surveillance in a defendant’s home without a court order OR obtain a court order after the surveillance has been conducted.


� A defendant who is more than a casual visitor to an apartment or dwelling in which illegal drugs have been seized has a right under the Fourth Amendment of the United States Constitution and Article III, Section 6 of the West Virginia Constitution to challenge the search and seizure of the illegal drugs which he is accused of possessing. State v. Adkins, 176 W.Va. 613; 346 S.E. 2d 762 (1986).


“Home” is defined in W. Va. Code § 62-1F-1 as the residence of a non-consenting party to an electronic interception, provided that access to the residence is not generally permitted to members of the public and the non-consenting party has a reasonable expectation of privacy in the residence under the circumstances. The United States Supreme Court has held consistently recognized that temporary shelter, be that at the home of a friend, a phone booth or at a hotel triggers a reasonable expectation of privacy. See. Minnesota v. Olson, 495 U.S. 91(1990); Katz v. United States, 389 U.S. 347 (1967); Jones v. United States, 362 U.S. 257 (1960).





� W. Va. Code 62-1F-9 contemplates the retroactive issuance of an Electronic Intercept Order up to 3 days after a transaction if exigent circumstances exist and the exigent circumstances are stated in the application.


� The test for the existence of exigent circumstances is whether the facts would lead a reasonable, experienced police officer to believe the evidence might be destroyed or removed before a warrant could be secured. There must be evidence both that an officer was “actually …motivated by a perceived need to render aid or assistance” and “that a reasonable person under the circumstances must have thought that an emergency existed.” State v. Lacy, 196 W. Va. 104, 112 n. 7, 468 S.E. 2d 719, 727 n. 7 (1996); State v. Cecil, 173 W. Va. 27, 32 n. 10, 311 S.E. 2d 144, 150 n. 10 (1983).





� Probable cause challenge in addition to challenge for no order or retroactive order.


� Under the Fourth Amendment of the United States Constitution and Article III § 6 of the West Virginia Constitution, the validity of an affidavit for a search warrant is to be judged by the totality of the information obtained in it. Under this rule, a conclusory affidavit is not acceptable nor is an affidavit based on hearsay acceptable unless there is a substantial basis for crediting the hearsay set out in the affidavit which can include the corroborative efforts of police officers. Syl Pt. 4, State v. Adkins, 176 W. Va. 613; 346 S.E. 2d 762 (1986).


� If the first transaction in the chain is defective under the Electronic Intercept Act because of no order/retroactive order/insufficient probable cause, then later transactions should be challenged under the fruit of the poisonous tree principle. We have recognized or applied the fruit of the poisonous tree doctrine in a number of cases. See, e.g., State v. Winston, 170 W. Va. 555, 557 n.3, 295 S.E.2d 46, 47 n.3 (1982); State v. Hawkins, 167 W. Va. 473, 280 S.E.2d 222, 227 (1981); State v. Stone, 165 W.Va. 266, 268 S.E.2d 50, 54 (1980); State ex rel. Williams v. Narick, 164 W. Va. 632, 633 n. 2, 264 S.E.2d 851, 853 n.2 (1980); State v. Williams, 162 W. Va. 309, 249 S.E.2d 758 (1978).





