IN THE CIRCUIT COURT OF [county] COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA,

v.
[case number]

Hon. [name]

[name-all caps],



Defendant.

MOTION FOR SEPARATE TRIAL FROM CODEFENDANT(S)


Defendant, through counsel, [insert name of counsel], hereby moves the Court for an order granting [him/her] a separate trial from the co-defendant(s), [insert name(s)]. This request is made pursuant to: [insert applicable authorities, e.g., 6th Amendment United States Constitution; Article 3 § 14 West Virginia Constitution;
 Rule 14(b) and/or Rule 24(b)(2) of the West Virginia Rules of Criminal Procedure
] In support, Defendant, offers the following:
1. [insert all arguments based upon the confrontation clause].

[Non testifying codefendant has made a statement which implicates the Defendant] [Practice Note: Start with Bruton v. United States. There are volumes on this subject and several variations and exceptions.]
2. [insert all arguments based upon Rule 14 of the Rules of Criminal Procedure] [Practice Note: Read State v. Gibbs, 238 W.Va. 646, 797 S.E. 2d 623 (2017).
a. The burden of proof is on Defendant to demonstrate an abuse of discretion resulting in clear prejudice.

b. Find evidence that is admissible against the codefendant but not your Defendant.

3. [insert all arguments based on Rule 12 (Sharing of Preemptory Strikes) of the West Virginia Rules of Criminal Procedure] [Practice Note: Read State v. Gibbs.
a. A prerequisite for severance because your client does not wish to share preemptory challenges is a motion requesting additional preemptory strikes. Syl. Pt. 1. State v. Gibbs.
b. The absence of a disagreement in exercising preemptory strikes may be viewed by court as evidence that the failure to sever is non-prejudicial.
]
Wherefore, Defendant seeks the following relief:

1. An order granting Defendant a separate trial from that of the codefendant(s).

2. Any other relief to which Defendant is entitled.

Dated the ___ day of [month, year].

[defendant],

By Counsel
_____________________________

[counsel name] [bar number]

[address]

[phone number]

[email address]

Counsel for Defendant

� Challenges under the Confrontation Clause of the Federal and State Constitutions arise where a codefendant has made an out of court statement which implicates the Defendant. See Bruton v. United States, 389 U.S. 818, 88 S. Ct. 125, 19 L. Ed. 2d 70 (1968).


� State v. Gibbs, 238 W. Va. 646, 797 S.E. 2d 623 (2017) does not bode well for a Defendant seeking a separate trial from codefendants under the discretionary provisions of the Rules of Criminal Procedure. Read this case thoroughly if you are seeking a severance from codefendants.


� Syl. Pt. 2. Gibbs; Syl. Pt. 2, State v. Boyd, 420, 796 (S.E. 2d 207 (2017).


� A trial court should grant severance only if there is a serious risk that a joint trial would compromise a specific trial right of one of the defendants or prevent the jury from making a reliable judgment about guilt or innocence. Syl Pt. 5, State v. Boyd.


� Gibbs, 238 W. Va 654-55, 797 S.E.2d 631-632. “Critically they have not indicated any disagreement amongst themselves in the exercise of their shared preemptory challenges during jury voir dire.”





