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Introduction/ Executive Summary

Since the decision of the United States Supreme Court in Gideon v. Wainwright, 372
U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963), states have grappled with the difficulties of
providing adequate counsel to indigent persons accused of crimes. While the right to
counsel has expanded to include abuse and neglect cases, juvenile petitions and other
non-criminal matters, the underlying issue of funding indigent defense remains.

In West Virginia, the provision of indigent defense was entrusted to what is now Public
Defender Services in 1981. The agency was authorized to provide services by contract,
by payment to private appointed counsel or by full-time Public Defender offices
established in every Circuit by W.Va. Code 29-21-1, et seq. Practically, the decision as
to whether to “activate” a specific office was left to the discretion of local residents in
that the County Commission and the local Bar President are responsible for appointing
members of the local Public Defender Corporation; the Governor can only appoint a
Chair. While many Circuits were eager to establish offices, considerable opposition
arose in a few areas, including some areas where Public Defender offices could be cost-
effective.

The Indigent Defense Commission was established 1 July 2008 pursuant to H.B. 4022,
enacted during the 2008 legislative session. The Commission was charged with a number
of advisory and oversight duties, including the submission to the Legislature of this
report. By 15 January 2009 the Commission was directed to report on the “feasibility and
need for the creation of additional public defender offices; the activation of public
defender corporations; the formation of multi-circuit or regional public defender
corporations; or the dissolution of public defender corporations....” W.Va. Code 29-21-

3b(g).

The Commission notes that this issue and related concerns have been studied repeatedly
over the last fifteen years, resulting in no fewer than four published reports (see appendix
for excerpts). Numerous legislative interim studies have also been made, none of which
has resulted in legislation or changes to the system until the passage of H.B. 4022 during
the 2008 Regular Session of the Legislature despite the Legislative Auditor’s
recommendation of more Public Defender offices in January, 1999.

For the reasons detailed below the Commission makes the following recommendations:

(1) Effective 1 July 2009, or sooner, the Legislature should require the activation
of the following Public Defender Corporations:

4" Judicial Circuit (Wood/Wirt Counties; office in Parkersburg)

16" Judicial Circuit (Marion County; office in Fairmont)

17" Judicial Circuit (Monongalia County; office in Morgantown)
26" Judicial Circuit (Lewis/Upshur Counties; office in Buckhannon).




(2) Effective 1 July 2009, or sooner, the Legislature should increase the hourly
rate of compensation to private appointed counsel to $75 for out of court and $103
for in court work so as to allow for inflation since the last statutory increase in
1990.

(3) The West Virginia Supreme Court of Appeals and the West Virginia State Bar
should advise the Governor and the Legislature annually as to needed changes or
improvements to the indigent defense system, and should include at a minimum
recommendations as to hourly rates of compensation for private appointed
counsel.

(4) Public Defender Services should devise a system to alert judges to private
counsel billings which appear to be consistently higher than average. Local and
regional panels should be defined so as to clarify that attorneys in the county
wherein the case arises are favored.

(5) Any lawyer who represents indigents in cligible proceedings should be
required to complete a minimum number of relevant CLE hours during each two-
year CLE cycle. The West Virginia Supreme Court of Appeals and the West
Virginia State Bar should recommend the appropriate number of hours,




Recommendation 1:

Effective 1 July 2009, or sooner, the Legislature should require the activation of the
Jollowing Public Defender Corporations.

4 Judicial Cireuit (Wood/Wirt Counties; office in Parkersburg)

16" Judicial Circuit (Marion County; office in Fairmont)

17" Judicial Circuit (Monongalia County, office in Morgantown)
26™ Judicial Circuit (Lewis/Upshur Counties; office in Buckhannon).

Cost Effectiveness:

The Commission notes that private counsel billings are very low by any measure, partly
as a result of the woefully inadequate hourly rate currently allowed. However, the
Commission finds that Public Defender offices are still able to operate at a lower cost
(see statistical summaries, excerpted from the FY 2008, 2007, 2006 and 2005 Public
Defender Services Annual Reports, Appendix A). Multiple years were reviewed so as to
allow for interruptions in payment and lateness in private billings; presumably if all
private billings were 100% current, the comparison would be even clearer since private
billings inctease, on average, every fiscal year, even with a static hourly rate. While
Public Defender costs also increase annually, Public Defenders cost less than private
counsel.

The Commission recognizes some difficulty in comparing separate systems using
different billing and reporting mechanisms. Private attorney billing is usually not done
until completion of a case. Exceptions are allowed in unusual circumstances and in the
areas of abuse and neglect and juvenile matters where billing is allowed after an
intermediate disposition (in recognition of the many months and years which these cases
can consume). These latter matters are currently counted under the total number of claims
submitted. “Supplemental” and “direct billings (to experts, investigators and others) in
all types of cases are subtracted in an alternative data set to show the costs attributable to
each case.

Public Defender offices do not bill on a case by case basis but are funded prospectively
for the entire fiscal year. Since cases are ongoing from one fiscal year to another, costs
per case are shown first as “cases represented,” which includes new cases in a given
fiscal year plus those cases which are carried over from the previous year. In addition,
the costs of only new cases opened during the fiscal year are shown, as well as the costs
of only the cases closed during the fiscal year.

The Commission finds the conclusion inescapable: Public Defender offices are fiscally
prudent by any measure. Though it must be noted that individual attorneys” billings may
approach the cost effectiveness of Public Defender costs in some instances, that rare
result is explainable by the totally inadequate rate of hourly compensation currently




available to private counsel. An inflation-adjusted rate allowing the same relative level
of compensation as in 1989 would make Public Defenders overwhelmingly more cost-
effective than appointed counsel.

The Commission reviewed data showing prospective Public Defender Circuits’ annual
hourly billings. Allowing for variations in billing currency (some bills are reccived long
after the fiscal year in which work was petformed; in the last two fiscal years more than
half of bills paid were for work done in previous years), the Commission concluded that
the work load, based on hourly billings, was sufficient to put a full-time Public Defender
office in _the following Circuits:

4" Judicial Circuit (Wood/Wirt Counties; office in Parkersburg)

16™ Judicial Circuit (Marion County; office in Fairmont)

17" Judicial Circuit (Monongalia County; office in Morgantown)
26" Judicial Circuit (Lewis/Upshur Counties; office in Buckhannon)

In addition to the total workload being sufficient, the Commission finds that the average
billings in these Circuits were sufficiently high to allow for cost savings on a per case
basis. The Commission notes that the Legislature’s own Performance Evaluation and
Review Division recommended more Public Defender offices ten years ago (see
Preliminary Performance Review of Public Defender Services, Performance Evaluation
and Review Division, January, 1999; Appendix A) and strongly recommends that further
delay and unnecessary costs be avoided by imposition (“‘activation” in statutory language;
see W.Va. Code 29-21-3b ) of these offices as of 1 July 2009. Other studies have made
similar recommendations (see “Indigent Access to Justice in West Virginia,” WV Public
Affairs Reporter. Vol. 20, No.l, Winter/Spring 2003; also, excerpt from The Final
Report; Commission on the future of the West Virginia Judiciary; December 1, 1998;
Appendix A).

The Legislature should, by appropriate action, require that Public Defender offices be
opened in the above Circuits and that Corporation Boards be appointed in these areas
within sixty days of the effective date of legislative action, whether made effective
immediately or delayed until 1 July 2009. The Commission finds that further delay is
harmful to both the clientele served and to efforts to fund this system; to that end,
legislation should be made effective immediately.

In response to the Statement of Opposition to Indigent Defense Commission Report,
included in Appendix C, the Commission notes that the costs of retirement for Public
Defender employees are fully paid by current contributions by the employer and the
employees. The Public Employees Retirement System (PERS), unlike the separate
primary and secondary school retirement system, is adequately funded and should incur
no future additional liability to the State. While it is true that an obligation is thereby
created, absent some catastrophic event, no further state funds should be necessary to
fulfill that obligation. Further, all Public Defender costs have always been reported and
are part of the reported per hour and per case costs as shown in Public Defender Services’
annual reports.




Finally, the Statement notes that per capita costs in Public Defender areas are in some
instances higher for similar populations, The Statement omits the fact that similar
populations often have vastly different case loads. The Commission finds that the
measure of per capita costs does not reflect either efficiency or cost-effectiveness of
Public Defender operations, but merely indicates the level of funding compared with the
population. Public Defender offices are always situated in areas with sufficient numbers
and complexities of cases to justify their existence, regardless of population. Per capita
costs are inevitably higher in those areas because there are more cases, and sometimes
more complex cases, as compared with the population in other areas. Costs per case and
costs per hour are the starting point for comparing Public Defender effectiveness,
followed by considerations of quality, as discussed below. When costs increase following
initiation of a Public Defender office, the cause is always increased cases or a change in
the mix of cases.

Note on Public Defender Cost Saving:

Savings generated by Public Defender offices should not be confused with an absolute
drop in the need for funding. While Public Defender offices clearly save money, future
savings should be viewed as cost avoidance.

Absolute cost savings can only be shown where total caseloads and the mix of cases
(felony, misdemeanor, etc.) remain the same from year to year. Since these variables
continue to change, usually trending higher, absolute savings cannot be expected. (See
Estimated Savings from Public Defender Offices, Appendix A for estimate of Public
Defender savings to date.)

Quality; Public Defenders:

In February, 2002, the American Bar Association promulgated its Ten Principles of a
Public Defense Delivery System. (See Appendix A). This statement seeks to establish
the basic operating parameters critical for an effective indigent defense system. The first
principle is:

The public defense function, including the selection, funding and payment of
defense counsel, is independent.

In its discussion the ABA states that “the public defense function should be... ....subject
to judicial supervision only in the same manner and to the same extent as retained
counsel. To safeguard independence and to promote efficiency and qualily of services, a
nonpartisan board should oversee defender, assigned counsel or contract systems.
Removing oversight from the judiciary ensures judicial independence from undue
political pressures and is an important means of furthering the independence of public
defense.”




Clearly, only a Public Defender office, supervised at the local level, can ensure the
independence necessary for fulfillment of this principle. While influence may be indirect
in most cases, the current private appointed system is heavily dependent on judicial
oversight of all work for payment purposes. Litigation decisions may not be influenced
directly, but the specter of judicial review of billings creates an undue risk of judicial
influence over the course of litigation completely absent from prosecutorial functions.
Both judges and defense counsel should be free of this potential and sometimes real
conflict.

The Commission finds that the remaining nine principles can also be more likely of
fulfillment in a full-time Public Defender office. Issues of screening of clients, control of
caseload, conditions of representation, proper assignment of counsel, parity with
prosecution resources, attendance at continuing education and supervision of counsel can
only be addressed reliably within the structure of a Public Defender office,

No commonly accepted quality measures exist by which Public Defender offices can be
compared with private counsel. Cleatly, the comparison is made even more difficult with
respect to private attorneys since client confidentiality shields all but the most superficial
inquiry as to effectiveness.

In 1999 the Executive Director of Public Defender Services commissioned a study by the
Spangenberg Group to address legislative concern over rising costs. The Legislature had
previously issued a performance audit of Public Defender Services. (See Indigent
Defense Task Force Report, January 14, 2000; see also Performance Evaluation and
Review Division’s Preliminary Performance Review, January, 1999; Appendix A).
This study looked at many aspects of the two systems (Public Defenders and private
counsel) currently used to deliver indigent defense. In addition to exhaustive statistical
analysis, one thousand twenty-eight surveys were sent to judges, prosecuting attorneys,
Public Defenders and private appointed counsel.

One finding of that report was that judges are at least as well satisfied with Public
Defender offices as with private counsel. Thirty-two judges responded, sixteen in current
Public Defender Circuits and 16 in non-Public Defender Circuits. The conclusions were
somewhat in favor of Public Defenders. Eighty-one percent (81%) of judges in Public
Defender Circuits were satisfied with their system while seventy-five percent (75%) in
non-Public Defender offices expressed satisfaction with their system.

Further, the Commission recognizes that the legal profession has become increasingly
more specialized in recent years for the same reasons that physicians have specialized:
increasing complexity and the need for efficiency in providing services. The
Commission notes that persons specializing in the same sort of work on a daily basis will
usually become more effective. While some private counsel spend a substantial amount
of time on indigent defense, all Public Defenders spend all of their time on indigent
defense. The Commission believes that this fact leads to the conclusion that Public
Defenders, on average, are more effective in their work than private counsel, further
strengthening the argument for more Public Defender offices.
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The Commission finds Public Defender offices bring the additional advantage that staff
attorneys are supervised and can be guided by their Chief Defender, as well as mentored
by key experienced staff attorneys. The average experience in Public Defender offices is
impressive. Of a total of 121 lawyers budgeted in FY 2009, 39 have more than twenty
years’ expetience; 44 have between ten and twenty years’ expetience; and an additional
29 have between five and ten years’ experience. Only 9 attorneys have less than five
years® experience. Most of this experience has been focused primarily, even exclusively,
in the areas of indigent defense. While experience is not the only factor in determining
competence, it is clearly a myth that Public Defenders tend to be young and
inexperienced. In addition, staff turnover is very low, allowing for substantial
“institutional memory,” a factor invaluable in dealing with the quirks of local practice.

Opening of Additional Public Defender Offices:

The Commission finds that the same advantages of cost and competence (see section
Quality: Public Defenders, below) apply in other Circuits but that logistical limitations
require that no more than four offices open in this fiscal year. The Commission notes,
however, that other Circuits may be ripe for implementation and recommends that action
be taken in succeeding fiscal years. Those Circuits are:

20™ Judicial Cireuit (Randolph, office in Elkins)
27" Judicial Circuit (Wyoming, office in Pineville)
29" Judicial Circuit (Putnam, office in Winfield)

In addition, the Commission notes that several remaining Circuits which appear to have
sufficient caseload to justify Public Defender offices are also multi-county Circuits.
Caseloads within each County of these Circuits are sometimes marginal at best. Further
study should be devoted to alternative delivery systems in these Circuits, perhaps using
permanent part-time attorneys who retain their own law offices (thereby saving
considerable start-up costs). These Circuits are:

14" Judicial Circuit (Braxton, Clay, Gilmer and Webster)
19" Judicial Circuit (Barbour/Taylor)

21% Judicial Circuit (Grant, Mineral and Tucker)

22d Judicial Circuit (Hampshire, Hardy and Pendleton)

Recommendation 2:

Effective 1 July 2009, or sooner, the Legislature should increase the hourly rate of
compensation to private appointed counsel to 875 for out of court and 3105 for in court
work so as to allow for inflation since the last increase in 1990.




Appointed Counsel Rates:

Pursuant to the constitutional minimums established by Jewell v. Maynard, 383 S.E.2d
531 (1989), the Legislature passed amendments to W.Va. Code 29-21-1, et seq., which
raised the hourly rate for indigent defense by private appointed counsel from $20 out of
court and $25 in court, to $45 dollars out of court and $65 dollars in court. This rate
became effective 1 July 1990,

Since that time, the rate of inflation has resulted in a cumulative increase of 63.2%. In
current dollars, the 1990 rate would be be approximately $75 for out of court work, $105
for in court work.. In addition, an estimated equivalent rate for attorneys paid a state
salary is $87.05 to $126.22 per hour. (See Reimbursement Rate Calculations of Current
Value (1990—2008), Appendix B).

Other states have recognized the problem of inadequate compensation and have increased
their hourly rates. (See: Rates of Compensation for Court-Appointed Counsel in Capital
Cases at Trial: A State by State Overview; June 2007, Spangenberg Group, prepared for
the ABA; also, Rates of Compensation for Court-Appointed Counsel in Non-Capital
Felony Cases at Trial: A State by State Overview, ibid., Appendix B.) Some states now
pay as much as $150 an hour in capital cases. Federal hourly rates range from $100 per
hour for noncapital cases to $170 for capital cases (See web page from Federal Public
Defender for Southern District of West Virginia, Appendix B).

The Commission finds that the rate of compensation is now so low that the basic
constitutional right to due process is in jeopardy. According to a 2004 West Virginia
State Bar survey, $45/$65 an hour is the lowest rate charged by attorneys who charge by
the hour. Only 1.4% of the 942 attorneys responding charge that amount (See excerpt
from 2004 West Virginia State Bar Membership Survey Results, Appendix B.)

Clearly, by any reasonable standard the current hourly rates are substandard. Some
attorneys have now withdrawn from indigent defense practice (see letters from Justice
Albright, Judge Ronald E. Wilson and Cathryn A. Nogay, Appendix B). It is reasonably
foreseeable that others will soon follow.

Recommendation 3:

The West Virginia Supreme Couwrt of Appeals and the West Virginia State Bar should
advise the Governor and the Legislature annually as fo needed changes or improvements
{o the indigent defense system, and should include at a minimum recommendations as to
hourly rates of compensation.

During the 2009 Regular Session the Legislature should raise the hourly rates to a
minimum of $75 for out of court work, $105 for in court work. Further, to avoid lengthy
delays in raising rates in the future, the Supreme Court should be assigned the task of
reviewing rates annually and making recommendations to the Legislature.




The Commission further recommends that both the West Virginia Supreme Court and the
West Virginia State Bar annually advise the Legislature as to the state of indigent defense
and other changes needed to ensure the protection of the constitutional rights of all
citizens.

Recommendation 4:

Public Defender Services should devise a system fto alert judges to private counsel
billings which appear to be consistently higher than average. Local and regional panels
should be defined so as to clarify that attorneys in the county wherein the case arises are
Jfavored.

The current process for payment of attorneys’ fees and expenses requires the submission
to Public Defender Services of a court order directing PDS to pay counsel and other
service providers. Despite the substantial reductions in payable amounts routinely made
by PDS (currently in excess of $740,000 per year), the Commission recognizes the
limited role Public Defender Services is allowed to play in reviewing payments,

Therefore, the Commission recommends that Public Defender Services submit regular
reports to judges noting patterns of billing which appear to be excessive or unusual. The
Commission commends PDS for the current practice of reporting average payments for
particular offenses and offense categories (felony, misdemeanor, abuse and neglect, etc.)

In addition, the Commission strongly recommends that judges appoint private counsel
from local county or Circuit bar members. The statutory order of appointment, which
currently places the “local panel” first after Public Defender offices, should be followed.
The Legislature should amend W.VA. Code 29-21-9 so as to define [ocal and regional
panels to mean persons tesiding in the county or Circuit, or adjoining counties or
Circuits, respectively; and to require that judges make a finding, to be included on the
order of appointment, as to why any lawyer is appointed from outside the local county or
Circuit. In addition, judges should be given clear statutory authority to reduce billings or
refuse to authorize payment of questionable claims, as well as to remove anyone from the
appointment panels at their discretion.

Recommendation S:

Any lawyer who represents indigents in eligible proceedings should be required fo
complete a minimum rumber of relevant CLE hours during each two-year CLE cycle.
The West Virginia Supreme Court of Appeals and the West Virginia State Bar should
recommend the appropriate number of hours.

The Commission notes that oversight over private appointed counsel is inconsistent and
uneven and completely out of the control of Public Defender Services. In order to
encourage quality representation, the Commission recommends that the West Virginia
Supreme Court of Appeals and the West Virginia State Bar require a minimum number of
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relevant continuing education hours be completed within each CLE two year cycle. The
course requirements should be approved as satisfactory by the Bar’s Continuing
Education Commission and be considered as part of the current required number of hours

The Commission notes that Public Defender Services already offers 8-10 CLE programs
per year, most of which are open to any member of the Bar. PDS currently offers new
attorney training to full-time Public Defenders and will explore ways to make new
attorney training available to private attorneys.

Afterword

The Commission would like to applaud the Legislature’s efforts in advancing the cause
of indigent defense by establishing this commission. The Commission also wishes to
recognize the Governor’s initiatives in ensuring the rule of law and the availability of
constitutional protections to all persons regardless of their financial circumstances. The
Commission looks forward to a long and beneficial collaboration in implementation of
these and other future recommendations.
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The Indigent Defense Commission respectfully approves and submits this report as required this day, the
15" of January, 2009,
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West Virginia Public Defender Services
Indigent Defense Commission
As of January 15, 2009

The Honorable Andrew A, McQueen, Esq. Term Ends 06/30/2009
(Retired Judge)

William B. Richardson, Jr., Esq. Term Ends 06/30/2009
(Attorney, 1° Congressional District)

Joseph M. Ward, Esq. Term Ends 06/30/2010
(Attorney, 2" Congressional District)

Robert E. Richardson, Esq. Term Ends 06/30/2010
(Attorney, 3" Congressional District)

Adrienne Worthy Term Ends 06/30/2011
(Non-Lawyer)

James Strawn Term Ends 06/30/2011
(Mental lliness Advocate)

Cathryn S. Nogay, Esq. Term Ends 06/30/2012
(Abuse & Neglect Attorney)

Deborah A. Lawson, Esq. Term Ends 06/30/2012
{Chief Defender)

John “Jack” A. Rogers, Esq. Non-expiring Term
WV Public Defender Services {Chairman of Commission)




APPENDIX A

WYV Public Defender Services Statistical Summaries, FY 2008-2005

Preliminary Performance Review of Public Defender Services
Office of Legislative Services

“Indigent Access to Justice in West Virginia” by John C. Kilwein
The West Virginia Public Aftairs Reporter

The Final Report
Commission on the Future of the West Virginia Judiciary

Estimated Savings from Public Defender Offices
WYV Public Defender Services

Ten Principles of a Public Defense Delivery System
American Bar Association

Report of the Indigent Defense Task Force
Januvary 11, 2000



WEST VIRGINIA PUBLIC DEFENDER SERVICES

STATISTICAL SUMMARY
APPOINTED COUNSEL FISCAL YEAR 2008

Total Number of Claims Paid

Total Number of Direct Expense Claims Paid
Total r\.lumber of Hours Pald

Total Amount Paid In Claims

Total Fees Paid to Counsel

Total Expenses Paid .

30,288

1,603

422,423
$22,775,831.90
$20,425,071.97

$2,350,759.93

Average Total Cost Per Claim $751.08

Average Counsel Fee Per Claim $674.36

Average Expenses Per Claim $77.61

Percent of Total Funds Paid Attributable To Fees 89.68%
Percent of Total Funds Paid Atfributable To Expenses 10.32%
Average Total Cost Per Hour $53.92
Total Hours In-Court 70,802
Total Hours Qut-Of-Court 351,621
Percent of Tetal Hours In-Court 16.76%
Percent of Total Hours Out-Of-Court 83.24%

NOTE; Figures represent payments made for non-abuse & neglect vouchers

recelved from Jahuary 12, 2007 to December 31, 2007. Abuse & neglect vouchers

through May 30, 2008. (Payments made over 11.36 months.}




WEST VIRGINIA PUBLIC DEFENDER SERVICES

STATISTICAL SUMMARY
APPOINTED COUNSEL FISCAL YEAR 2008

WITHOUT DIRECT EXPENSES AND SUPPLEMENTAL VOUCHERS

Total Number of Claims Paid

Total Number of Supplemental Claims Paid
Total Number of Direct Expense Claims Paid
Total Number of Hours Paid

Total Amount Paid In Claims

Total Fees Paid to Counsel

Total Expenses Paid

Average Total Cost Per Claim

Average Counsel Fee Per Claim

Average Expenses Per Claim

Percent of Total Funds Paid Attributable To Fees
Percent of Total Funds Paid Attributable To Expenses
Average Total Cost Per Hour

Total Hours In-Court

Total Hours Qut-Of-Court

Percent of Total Hours In-Court

Percent of Total Hours Out-Of-Court

NOTE: Figures represent payments made for non-abuse & neglect vouchers

28,131

550

1,603

422,423
$22,775,831.90
$20,425,071.97
$2,350,759.93
$809.63
$726.07

$83.56

89.68%

10.32%

$53.92

70,802

351,621
16.76%

83.24%

received from January 12, 2007 to December 31, 2007, Abuse & neglect vouchers

through May 30, 2008. (Payments made over 11.36 months.)




WEST VIRGINIA PUBLIC DEFENDER SERVICES

STATISTICAL REPORT
PUBLIC DEFENDER CORPORATIONS FY2007/2008
PENDING
Total Number of Cases Opened 32,696
Total Number of Cases Closed 32,281
Total Number of Cases Represented during FY 2007 45,640
Total Amount Disbursed to Corporations $13,656,719.00
Average Total Cost Per Cases Represented $299.23
Average Total Cost Per Cases Opened $417.69
Average Total Cost Per Cases Closed $423.06
Total Number of Hours Worked during FY2007 239,010.30
Average Total Cost Per Hour $57.14
Total In Court Hours Worked 50,439.70
Total Out of Court Hours Worked 124,740.40
Total Administrative Hours Worked 63,830.20
Percent of Total In Court Hours 21.10%
Percent of Total Out of Court Hours 52.19%
Percent of Total Administrative Hours 26.71%

Due to the current upgrade for TimeMatters software this information is in draft -

form only and has not been verified. Finalization of data will occur by January 31, 2009.

This information is not intended for final publication.

Total amount disbursed includes payments made on behalf of Corporations to audit providers;

Office of Technology; State Auditor's Office; and West Services

Administrative Hours include Holiday, Sick and Annual leave hours paid to Corporation Attorneys




WEST VIRGINTA PUBLIC DEFENDER SERVICES
SUMMARY REPORT FOR ATTORNEY HOURS/FEES/EXPENSES

TFISCAL YEAR 2008

ATTORNEY  ATTORNEY ATTORNEY DIRECT GRAND

TOTAL FEE ~ EXPENSE EXPENSE EXPENSE TOTAL

CIRCUIT HOURS AMOUNTINS AMOUNTIN § AMOUNTINS spjounTINg AMOUNTINS
01 CIRCUIT 27012.6  1,326,168.50  68,914.28 36,053.58  104,967.86  1,431,136.36
02 CIRCUIT 6,785.2 328,933.00 18,513.99 11,957.75 30,471.74 350,404,74
03 CIRCUIT 10,314.8 491,448.00  51,599.70 24,597.84 76,197.54 567,645.54
04 CIRCUIT 33,970.0  1,617,980.00  107,729.41 33048341 438212.82  2,056,192.82
05 CIRCUIT 17,089.0 835,609.50  33,446.23 53,181.12 86,627.35 922,236.85
06 CIRCUIT 17,842.0 806,882.00 23,5251 19,074.42  43,499.73 940,381.73
07 CIRCUIT 12,103.1 580,491.50  23,287.95 35,932.57 59,220.52 648,712.02
08 CIRCUIT 6,531.2 313,168.00 7,037.67 24,883.38 31,921.05° 345,089.05
09 CIRCUIT 21,401.8  1,043,481.00  72,905.19 51,923.30  124,828.49  1,168,309.49
10 CIRCUIT 12,826.7 621,539.05  32,452.32 43,253.52 75,705.84 697,245.79
11 CIRCUIT 4,837 229,158.00 13,557.10 5,609.83 19,166.93  '248,324.93
12 CIRCUIT 4,795.4 231,134.50 9,659.50 8,928.30 18,587.80 249,722,30
13 CIRCUIT 27,6500  17341,005.17  39,923.89 86,758.64  126,682.53  1,467,687.70
14 CIRCUIT 19,317.9 931,545.50  84,636.78 11,727.44 96,364.22  1,027,909.72
15 CIRCUIT 11,115.7 536,186.50 17,210.82 11,126.50  28,337.72 564,524.22
16 CIRCUIT 18,564.9 867,990.40 18,902.73 82,342.72  101,245.45 969,235.85
17 CIRCUIT 15,397.5 730,265.00 18,073.70 37,157.64 55,231.34 785,496.34
18 CIRCUIT 5,558.6 260,103.00  13,605.97 7,327.25 20,033.22 281,036.22
19 CIRCUIT 15,000.9 697,148.50  13,661.71 2,106.92 15,768.63 712,917.13
20 CIRCUIT 8,048.3 430,087.50  13,692.04 1,937.04 15,629.08 445,716.58
21 CIRCUIT 0,148.3 438,343.50  18,054.54 16,919.50 34,974.04 473,317.54
22 CIRCUIT 11,713.6 577,960.00  25,858.38 42,465.27 68,323.65 646,283 .65
23 CIRCUIT: 22,8520  1,133,736.00  54,460.13 201,632.82  256,092.95  1,389,828.95
24 CIRCUIT 12,231.8 622,320.00  44,912.38 3,557.06 48,469.44 670,798.44
25 CIRCUIT 15,413.1 774,103.50  38,281.57 32,232.95 70,514.52 844,618.02
26 CIRCUIT 15,657.4 746,277.00  37,696.97 27,607.24 65,304.21 811,581.21
27 CIRCUIT 10,108.4 48333195  32,613.01 93,233.04  125,846.05 609,178.00
28 CIRCUIT 2,403.2 117,096.00 6,960.25 261.09 7,221.34 124,317.34
20 CIRCUIT 10,307.8 493,747.00  26,255.49 26,003.23 52,258.72 546,005.72
30 CIRCUIT 9,633.7 474,887.00 19,874.38 2,240.00 22,114.38 497,001.38
31 CIRCUIT 4,990.6 24393550  21,588.61 8,452.16 30,040.77 273,976.27
STATE 422,4227 2042507197 1,008,892.00 1.341,867.95 2,350,759.93 22,775,831.90
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APPOINTED COUNSEL CLAIMS PAID BY CASE TYPE

WEST VIRGINIA PUBLIC DEFENDER SERVICES
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FISCAL YEAR 2008
PAROLE

MENTAL PROBAT TERM HABEAS TOTAL
CIRCUIT FELONY MISD HYGIENE JUVENILE REV ABUSE SUP.CT. OTHER CLAIMS
01 CIRCUIT TOTAL 212 191 311 77 19 509 14 6 1,339
02 CIRCUIT TOTAIL 77 50 233 30 9 134 4 9 546
03 CIRCUIT TOTAL 111 209 15 36 28 174 5 42 620
04 CIRCUIT TOTAL 758 1,373 213 212 97 663 47 117 3,480
05 CIRCUIT TOTAL 315 221 109 {00 62 369 12 28 1,216
06 CIRCUIT TOTAL 354 147 963 221 25 322 28 36 2,096
07 CIRCUIT TOTAL 167 732 0 145 23 163 3 17 1,250
08 CIRCUIT TOTAL 91 72 2 11 2 93 2 1 274
09 CIRCUIT TOTAL 392 217 129 49 38 421 15 24 1,305
10 CIRCUIT TOTAL 148 125 4 55 13 476 0 6 827
11 CIRCUIT TOTAL 44 28 19 9 Z 103 4 2 211
12 CIRCUIT TOTAL 63 62 0 5 4 174 1 0 309
13 CIRCUIT TOTAL 601 782 0 145 54 563 18 22 2,185
14 CIRCUIT TOTAL 228 344 10 G5 14 265 12 42 1,010
15 CIRCUIT TOTAL 107 175 53 93 28 225 19 6 706
16 CIRCUIT TOTAL 314 441 177 152 62 199 20 40 1,405
17 CIRCUIT TOTAL 236 433 207 113 3 117 3 39 1,184
18 CIRCUIT TOTAL 45 23 0 37 9 83 4 5 206
19 CIRCUIT TOTAL 158 200 18 214 3 221 3 26 969
CIRCUIT TOTAL 07 221 23 79 29 99 7 i3 568

21 CIRCUIT TOTAL 221 327 25 187 69 97 10 18 354
22 CIRCUIT TOTAL 152 287 25 70 42 123 8 38 745
23 CIRCUIT TOTAL 285 123 3 87 20 513 23 9 1,063
24 CIRCUIT TOTAL 108 100 71 48 11 405 11 9 763
25 CIRCUIT TOTAL 167 148 27 146 39 311 13 5 856
26 CIRCUIT TOTAL 178 257 453 117 31 224 11 26 1,297
27 CIRCUIT TOTAL 223 424 4 41 2 258 1 3 956
28 CIRCUIT TOTAL 60 34 4 13 0 63 3 1 178
29 CIRCUIT TOTAL 203 357 44 114 25 45 & 28 822
30 CIRCUIT TOTAL 120 140 14 27 6 o201 7 12 527
31 CIRCUIT TOTAL 121 156 14 40 5 79 1 2 421
STATE TOTAL 6,356 8,492 3,170 2,768 861 7,692 317 632 30,288




WEST VIRGINIA PUBLIC DEFENDER SERVICES

STATISTICAL SUMMARY

APPOINTED COUNSEL FISCAL YEAR 2007

Total Number of Claims Paid

Total Number of Direct Expense Claims Paid
Total Number of Hours Paid

Total Amount Paid In Claims

Total Fees Paid to Counsel

Total Expenses Paid

Average Total Cost Per Claim

Average Counsel Fee Per Claim

Average Expenses Per Claim

Percent of Total Funds Paid Attributable To Fees
Percent of Total Funds Paid Attributable To Expenses
Average Total Cost Per Hour

Total Hours In-Court

Total Hours Qut-Of-Court

Percent of Total Hours In-Court

Percent of Total Hours Qut-Of-Court

23,560
1,256
299,834
$16,190,449.06
$14,492,953.36
$1,697,495.70
$687.20
$615.15
$72.05
89.52%
10.48%
$54.00
50,020
249,814
16.68%

83.32%

NOTE: Figures represent payments made for vouchers received from July 1, 2006 to

January 11, 2007, {Payments made over 11.5 months.)




WEST VIRGINIA PUBLIC DEFENDER SERVICES

STATISTICAL SUMMARY
APPOINTED COUNSEL FISCAL YEAR 2007

WITHOUT DIRECT EXPENSES AND SUPPLEMENTAL VOUCHERS

Total Number of Claims Paid

Total Number of Supplemental Claims Paid
Total Number of Direct Expense Claims Paid
Total Number of Hours Paid

Total Amount Paid In Claims

Total Fees Paid to Counsel

Total Expenses Paid

Average Total Cost Per Claim

Average Counsel Fee Per Claim

Average Expenses Per Claim

Percent of Total Funds Paid Attributable To Fees
Percent of Total Funds Paid Attributable To Expenses
Average Total Cost Per Hour

Total Hours In-Court

Total Hours Gut-Of-Court

Percent of Total Hours In-Court

Percent of Total Hours Out-Of-Court

21,786

518

1,256

299,834
$16,190,449.06
$14,492,953.36
$1,697,495.70
$743.16
$665.24
$77.92

89.52%

10.48%
$54.00

50,020

249,814
16.68%

83.32%

NOTE: Figurss represent payments made for vouchers received from July 1, 2006 to

January 11, 2007. (Payments made over 11.5 months.)




WEST VIRGINIA PUBLIC DEFENDER SERVICES
STATISTICAL REPORT .
PUBLIC DEFENDER CORPORATIONS FY2006/2007

Total Number of Cases Pending July 1, 2006 13,219
Total Number of Cases Opened 31,450
Total Number of Cases Closed 31,153
Total Number of Cases Represented during FY 2007 44,669
Total Amount Disbursed to Corporations $10,000,000.00
Average Total Cost Per Cases Represented $223.87
Average Total Cost Per Cases Opened $317.97
Average Total Cost Per Cases Closed $321.00
Total Number of Hours Worked during FY2007 229,709.00
Average Total Cost Per Hour $43.53
Total In Court Hours Worked 50,795.60
Total Qut of Court Hours Worked 115,661.10
Total Administrative Hours Worked 63,252.30
Percent of Total In Court Hours 22.11%
Percent of Total Out of Court Hours 50.35%
Percent of Total Administrative Hours 27.54%

Total amount disbursed includes payments made on behalf of Corporations to audit providers;

Office of Technology; State Auditor's Office; and West Services

Administrative Hours include Holiday, Sick and Annual leave hours paid to Corporation Attorneys




WEST VIRGINIA PUBLIC DEFENDER SERVICES

SUMMARY RFPORT FOR ATTORNEY HOURS/K EES/EXPENSES
FISCAL YEAR 2007
ATTORNEY TTTORNEY ATTORNEY DIRECT - GRAND
] TOTAL FLE EXPENSE = EXPENSE EXPENSE TOTAL
CIRCUIT. HOURS AMOUNTIN AMOUNT IN § AI\’[OUNT IN$ AMOUNTINGS AMOUNTIN S
01 CIRCUIT 15,545.8 736,008.50 35,626.58 - 46,116.03 81,742.61 817,751.11
42 CIRCUIT 5,028.5 243,046.50 16,537.55 3,604.89 22,142.44 265,188.94
03 CIRCUIT 57472 273,012,060 15,211.21 34,312.49 49.523.70 322,535.70
04 CIRCUIT 31,194.7 1,482,937.50 70,439.42 253,304.28 323,743.70 1,806,681.20
05 CIRCUTT. 14,568.5 713,766.50 33,239.10 30,665.78 $3,908.88 777,675.38
06 CIRCUIT 12,186.7 608,477.50 22,030.62 21,280.24 43,310.86 651,788.36
07 CIRCUIT 10,301.7 498,626.50 17,378.59 27,691.03 45,369.62 543,696.12
08 CIRCUIT 5,224.5 250,394.50 7,531.82 17,047.86 24,579.68 274,974.18
09 CIRCUIT 14,1274 691,131.00 56,619.38 36,347.54 02,966.92 784,097.92
10 CIRCUIT 6,208.6 298,827.00 19,545.07 12,506.05 32,051.12 330,878.12
11 CIRCUIT 3,158.9 151,414.50 4,034.26 17,281.60 21,315.86 172,730.36
12 CIRCUIT 2,051.0 97,707.00 4,123.45 §,000.00 12,123.45 109,830.45
13 CIRCUIT 21,247.8 1,031,150.50 28,569.62 84,032.69 112,602.31 1,143,752.81
14 CIRCUIT 11,830.6 570,911.00 51,823.04 3,328.13 60,151.17 631,062.17
13 CIRCUTT 7,675.5 363,617.50 19,540.03 11,788.18 31,328.21 394,945.71
16 CIRCUIT 15,166.0 712,753.36 14,133.84 53,907.97 68,041.81 780,795.17
17 CIRCUIT 10,812.6 516,091.00 21,298.96 37,824.20 59,123.16 575,214.16
8 CIRCUIT 4,403.8 207,799.00 10,217.01 11,280.73 21,497.74 220,296.74
19 CIRCUIT 12,180.4 572,986.00 15,409.26 10,071.20 25,480.46 598,466.46
20 CIRCUIT 7,422.6 358,411.00 12,801.92 2,254.19 15,056.11 373,467.11
21 CIRCUIT 8,725.8 417,841.00 12,265.59 10,445.00 22,710.59 440,551.59
22 CIRCUIT 9,046.6 446,951.00 20,662.92 22,465.33 43,128.25 490,079.25
23 CIRCUIT 14,893.4 742,929.00 32,394.75 108,686.02 141,080.77 $84,009.77
24 CIRCUIT 6,200.8 314,874.00 23,506.63 1,872.80 25,379.43 340,253.43
25 CIRCUIT 10,778.7 537,469.50 16,272.63 -19,579.09 35,851.72 573,321.22
26 CIRCUIT 8,780.0 421,844.00 19,608.93 4,850.40 24,459.33 446,303.33
27 CIRCUIT 7,741.1 369,611.50 41,334.16 62,750.49 104,084.65 473,696.15
28 CIRCUIT 1,299.6 64,194.00 2,654.16 0.00 2,6534.16 66,848.16
29 CIRCUIT 8,015.2 392,168.00 14,931.66 32,494.00 47,425.66 439,593.66
30 CIRCUIT 5,139.1 251,675.00 7,646.88 3,466.69 11,113.57 262,788.57
31 CIRCUIT 3,131.2 154,328.00 14,722.57 18,825.19 33,547.76 187,875.76
STATE 299,834.2 14.492,953.36 682,111.61 1,015.384.09 1,697,495.70 16,190.449.06
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. WEST VIRGINIA PUBLIC DEFENDER SERVICES
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APPOINTED COUNSEL CLAIMS PAID BY CASE TYPE
FISCAL YEAR 2007
PAROLE
MENTAL PROBAT TERM HABEAS TOTAL
CIRCUIT FELONY MISD HYGIENE JUVENILE REV ABUSE SUPR.CT. OTHER CLAIMS
01 CIRCUIT TOTAL 153 134 302 67 28 220 12 12 928
02 CIRCUIT TOTAL 58 51 197 23 i1 68 T4 5 417
03 CIRCUIT TOTAL 93 120 23 35 26 66 2 25 390
04 CIRCUIT TOTAL 716 1,357 226 230 g8 383 46 119 - 3,165
05 CIRCUIT TOTAL 323 294 97 65 19 200 5 25 1,037
CIRCUIT TOTAL 275 58 780 216 18 207 30 14 1,598
07 CIRCUIT TOTAL 161 425 0 125 19 113 5 20 868
08 CIRCUIT TOTAL 83 73 6 11 1 59 & 2 241
09 CIRCUIT TOTAL 341 248 200 51 37 213 14 1% 1,123
10 CIRCUIT TOTAL 127 93 2 16 10 238 2 4 4672
11 CIRCUIT TOTAL 45 19 45 24 6 51 3 6 199
12 CIRCUIT TOTAL 37 57 ] 6 4 31 3 1 140
13 CIRCUIT TOTAL 455 639 3 153 23 332 18 27 1,650
14 CIRCUIT TOTAL 222 386 13 106 10 101 7 49 894
15 CIRCUIT TOTAL 74 107 43 53 21 820 16 7 401
16 CIRCUIT TOTAL 238 366 i74 109 49 161 8 28 1,163
17 CIRCUIT TOTAL 190 381 219 85 30 51 7 31 094
18 CIRCUIT TOTAL 40 11 i 34 12 40 6 6 159
19 CIRCUIT TOTAL 166 219 33 169 28 146 3 12 776
20 CIRCUIT TOTAL 142 235 18 . 86 24 72 4 17 598
21 CIRCUIT TOTAL 173 304 25 200 T42 69 10 12 " 835
22 CIRCUIT.TOTAL 163 295 20 6 . 30 38 1 42 . 699 .
23 CIRCUIT TOTAL 183 53 R T113 - 14 278 27 - 1 U669
24 CIRCUIT TOTAL 71 Tl 72 .32 12 180 7 G 451
25 CIRCUIT TOTAL 150 85 18 125 28 157 8 -6 2597
26 CIRCUIT TOTAL 153 215 307 75 20 140 10 20 940
27 CIRCUIT TOTAL 132~ 315 6 " 35 0 &4 0 3 © 575
28 CIRCUIT TOTAL 35 31 18 7 2 50 1 3 149
29 CIRCUIT TOTAL 154 421 45 109 32 T 48 3 19 831
10 CIRCUIT TOTAL 52 66 3 14 2 119 7 7 270
31 CIRCUIT TOTAL 102 102 8 48 10 32 2 7 311
STATE TOTAL 5,307 7,261 2,925 2,482 656 4,095 277 357 23,560

———




WV PUBLIC DEFENDER SERVICES
STATISTICAL REPORT

APPOINTED COUNSEL FY 2005/2006

Total Number of Claims Paid 26,358
Total Number of Direct Expense Claims Paid 1,313
310,458

Total Number of Hours Pald

Total Amount Paid in Claims

Total Fees Paid to Counsel

Total Expenses Paid

$16,779,798.27
$15,030,072.45

$1,749,725.82

Average Total Cost Per Claim $636.61
A;:erage Counsel Fee Per Claim $570.23
Average Expenses Per Claim $66.38
Percent of Total Claims Attributable to Fees 89.57%
Percent of Total Claims Attributable to Expenses 10.43%
Average Total Cost Per Hour $54.05
Total Hours [n-Court 52,972
Tota! Hours Qut-of-Court 257,486
Percent of Total Hours In-Court 17.06%

82.94%

Percent of Total Hours Out-of-Court

NOTE: Figures represent payments made for 9 months. Claims received from
July 1, 2005 to March 3, 2006 for activity 788 and March 31, 20086 for activity 568.

WEST VIRGINIA PUBLIC DEFENDER SERVICES 17




WV PUBLIC DEFENDER SERVICES
A STATISTICAL REPORT
APPOINTED COUNSEL FY 2005/2006

WITHOUT DIRECT EXPENSES AND SUPPLEMENTAL VOUCHERS

Tot.al Number of Claims Paid 24,620
Total Number of Supplemental Glaims Paid 415
Total Number of Direct Expen-se Claims Paid 1,313

310,458

Total Number of Hours Paid
Total Amount Paid in Glaims
Total Fees Paid to Counsel

Total Expenses Paid

$16,779,798.27

$15,030,072.45

$1,749,725.82

Average Total Cost Per Claim $681.27
Average Counsel Fee Per Claim §610.23
Ave.rage Expenses Per Claim $71.04
Percent of Total Claims Attributable to Fees 89.57%
Percent of Total Claims Attributable to Expenses 10.43%
Average Total Cost Per Hour $54.05
Total Hours [n-Ceurt 52,972
Total Hours Qut-of-Court 257,486
percent of Total Hours In-Court 17.06%

82.94%

Percent of Total Hours Out-of-Court

NOTE: Figures represent payments macle for 9 months. Claims received from

July 1, 2005 to March 3, 2006 for activity 788 and March 3,

WEST VIRGINIA PUBLIC DEFENDER SERVICES 18

2006 for activity 568.




WV PUBLIC DEFENDER SERVICES
STATISTICAL REPORT

PUBLIC DEFENDER CORPORATIONS FY 2005/2006

Total Number of Cases Pending July 1, 2005 11,348
Total Number of Cases Opened 30,941
Total Number of Cases Closed 27,694
Total Number of Cases Represen-ted during FY 2006 42,789
Total Number of Charges Associated with Cases Pending July 1, 2005 23,717
Total Number of Charges Associated with Cases Opened 58,382
Total Number of Charges Associated with' Cases Closed 51,418
Total Number of Charges Associated with Cases Represented 82,099
Total Amount Dishursed for Corporations 12,744,662
Average Total Cost Per Cases Represented : $297.85
Average Total Cost Per Opened Cases $411.20
Average Total Cost Per Closed Cases $460.20
Total Number of Hours During FY 2006 223,474
Average Total Cost Per Hour $57.03
Total Hours In-Court | 49,042
Total Hours Out-of-Court 118,024
Total Hours Administrative ’ 56,408
Percent of Total Hours In-Court 21.95%
Percent of Total Hours Out-of-Court 52.81%
Percent of Total Hours Administrative 25.24%

WEST VIRGINIA PUBLIC DEFENDER SERVICES 19




WIEST VIRGINIA PUBLIC DEFENDER SERVICLES
SUMMARY REPORT FOR ATTORNEY HOURS/FEES/EXPENSES

FISCAL YEAR 2006

ATTORNEY ATTORNEY ATTORNLEY DIRECT ) GRAND

TOTAL FEE  EXPENSE EXPENSE  pYXPENSE TOTAL

CIRCUIT HOURS AMOQUNTIN G AMOUNTIN § AMOUNTIN & AMOUNT ING AMOUNT IN§
01 CIRCUIT 18,390.0 £73,612.00 43,709.12 50,904.63 94,613.75 068,225.75
02 CIRCUIT 2,871.7 140,348.50 4,453.06 4,382,779 8,835.85 149,184.35
03 CIRCUIT 8,212.3 389,039.50 30,517.95 27,002.51 57,520.46 446,559.96
04 CIRCUIT 33,8323 1,606,635.50 78,082.04 245,148.41 323,230.45 1,929,865.95
05 CIRCUIT 15,882.9 11,256.50 40,448.85 29,881.93 70,330.78 847,587.28
06 CIRCUIT 13,597.3 669,822.50 30,953.87 72,280.36 103,234.23 773,056.73
07 CIRCUIT 0,777.6 472,607.50 14,659.59 8,760.79 23,420.38 496,027.88
08 CIRCUIT 6,267.8 299,974.50 6,855.57 6,308.51 13,224.08 313,198.58
0% CIRCUIT 10,236.4 504,166.90 52,873.15 46,380.34 99,253.49 603,420.39
10 CIRCUIT 8,962.2 437,639.00 13,125.27 49,468.64 62,593.91 500,232.91
11 CIRCUIT 4,145.0 197,619.00 11,583.70. 1,731.55 13,315.25 210,934.25
12 CIRCUIT 2,542.3 121,979.50 6,010.29 220.00 6,230.29 128,209.79
13 CIRCUIT 21,1082  1,039,076.50 23,565.86 64,972.82 28,538.68 1,127,615.18
14 CIRCUIT 10,146.1 492.,312.50 44,133.15 37,123.00 81,256.15 573,568.65
15 CIRCUIT 6,669.0 318,974.45 12,178.95 19,738.56 31,917.51 350,891.96
16 CIRCUIT 14,006.0 659,859.00 17,015.39 54,375.09 71,393.48 731,252.48
17 CIRCUIT 15,344.0 731,572.50 28,848.07 37,173.05 66,021.12 797,593.62
18 CIRCUIT 5,540.4 264,776.00 22,298.30 15,655.48 37,953.76 302,725.78
19 CIRCUIT 6,302.7 296,709.50 3,850.93 1,530.94 5,381.87 302,091.37
20 CIRCUIT 6,288.6 = 308,425.00 10,890.48 4,146.75 15,037.23 323,462.23
21 CIRCUIT 0,276.3 444,545.50 15,257.78 15,496.60 30,754.38 475,299.88
22 CIRCUIT 7,252.5 354,380.50 16,656.41 9,905.48 26,501.89 380,942.39
23 CIRCUIT 19,143.3 951,478.50 65,966.71 81,559.74 147,526.45 1,099,004.95
24 CIRCUIT 3,548.1 279,052.50 26,296.11 1,065.82 27,361.93 306,414.43
25 CIRCUIT 0,100.7 451,259.50 13,319.50 26,156.81 39,476.31 490,735.81
26 CIRCUIT 3,033 .4 391,623.00 21,438.22 10,509.05 31,947.27 423,570.27
27 CIRCUIT 9,371.8 448,093.00 29,837.31 04,739.13 94,576.44 542,669.44
28 CIRCUIT 2,228.9 110,268.50 4,276.01 2,787.24 7,063.25 117,331.75
26 CIRCUIT 8,637.5 417,254.50 16,961.21 6,685.74 23,646.95 440,901.45
30 CIRCUIT 7,584.2 376,240.10 10,957.36 1,707.51 12,664.87 3188,004.97
31 CIRCUIT 4,158.8 203,470.50 20,888.14 13,955.20 34,843.34 238,313.84
STATE 310,458.2  15,030,072.45  737,908.35 1,011,817.47 1,749,725.82 16,779.798.27
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WEST VIRGINIA PUBLIC DEFENDER SERVICES
APPOINTED COUNSEL CLAIMS PAID BY CASE TYPE

FISCAL YEAR 2006

PAROLE
MENTAL PROBAT TERM HABEAS TOTAL
CIRCULT FELONY MISD HYGIENE  JUVENILE REV ABUSE SUP.CT. OTHER CLAIMS
01 CIRCUIT TOTAL 191 233 376 87 14 222 10 20 1,153
02 CIRCUIT TOTAL 26 35 202 20 0 52 0 5 340
03 CIRCUIT TOTAL 143 224 & 58 21 84 2 32 572
04 CIRCUIT TOTAL 745 1,471 390 277 63 386 42 103 3,477
05 CIRCUIT TOTAL 301 258 129 60 36 216 15 23 1,038
06 CIRCUIT TOTAL 208 125 935 289 23 157 40 27 1,894
§7 CIRCUIT TOTAL 155 386 7 133 31 137 3 24 376
08 CIRCUAT TOTAL 73 50 16 27 2 67 8 2 245
09 CIRCUIT TOTAL 273 205 g 33 24 160 8 11 752
10 CIRCUIT TOTAL 150 121 34 47 7 248 1 7 615
11 CIRCUIT TOTAL 57 22 47 10 8 56 5 5 220
12 CIRCUIT TOTAL 64 417 0 2. 0 49 5 3 166
13 CIRCUIT TOTAL 404 462 1,309 147 15 265 27 17 2,646
14 CIRCUIT TOTAL 207 333 30 106 17 103 8 53 857
15 CIRCUIT TOTAL 96 112 38 61 15 72 15 8 417
; 16 CIRCUIT TOTAL 280 380 278 115 52 149 27 46 1,327
17 CIRCUIT TOTAL 285 405 337 102 45 92 1 36 1,303
18 CIRCUIT TOTAL 58 26 0 40 16 30 10 5 235
19 CIRCUIT TOTAL 85 230 17 143 21 117 2 14 629
20 CIRCUIT TOTAL g1 219 45 155 15 94 3 24 646
21 CIRCUIT TOTAL 197 284 26 210 33 73 10 12 825
22 CIRCUIT TOTAL 15% 300 18 5 32 86 7 24 653
23 CIRCUIT TOTAL 194 86 0 114 15 309 28 10 756
24 CIRCUIT TOTAL 73 80 52 50 14 139 6 4 418
25 CIRCUIT TOTAL 131 95 49 112 22 109 4 14 536
26 CIRCUIT TOTAL 108 154 412 101 26 102 16 20 936
27 CIRCUIT TOTAL 240 492 3 50 6 130 5 3 929
28 CIRCUIT TOTAL 60 33 5 17 6 59 5 4 189
29 CIRCUIT TOTAL 199 411 42 108 27 38 8 29 862
30 CIRCUIT TOTAL 117 89 23 32 4 165 7 9 446
31 CIRCUIT TOTAL 126 143 i5 44 8 54 5 5 400
STATE TOTAL 5,558 7,502 4,881 2,785 618 4,080 333 601 26,358

]
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WV PUBLIC DEFENDER SERVICES
STATISTICAL REPORT

g APPOINTED COUNSEL FY 2004/2005

E Total Number of Claims Paid 25,508
B Total Number of Direct Expens'e Claims Paid 1,186
_ Total Number of Hours Paid 288,578
E Total Amount Paid in CIaﬁns : $15,736,944.43
l Total Fees Paid to Counsel $13,978,101.95
! Total Expenses Paid $1,758,842.48
.. Average Total Cost P'er Claim $616.94
! Average Counsel Fee Per Claim ‘ ' $547.99
! Average Expenses Per Claim $68.95
E, Percent of Total Claims Attributable to Fees 88.82%
Percent of Total Claims Attributable to Expenses - 11.18%
I Average Total Cost Per Hour $54.53
! Total Hours In-Court ' 49,605
I_ Total Hours Out-of-Court 238,972
) Percent of Total Hours In-Court 17.19%
! Percent of Total Hours Qut-of-Court 82.81%

-

NOTE: Figures represent payments made for 11.25 months. Claims received
from July 1, 2004 to March 24, 2005.

| r—
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WV PUBLIC DEFENDER SERVICES
STATISTICAL REPORT

APPOINTED COUNSEL FY 2004/20035
WITHOUT DIRECT EXPENSES AND SUPPLEMENTAL VOUCHERS

Total Number of Claims Paid 23,852
Total Number of Supplemental _Claims Paid _ 470
Total Number qf Direct Expense Claims Paid 1,186
Total Number of Hours Paid 288,578
Total Amount Paid in Claims : $15,736,944.43
Total Fees Paid to Counsel $13,978,101.95
Total Expenses Paid ) $1,758,842.4é
Average Total Cost Per Claim ' ' ' $659.77
Average Counsel Fes Per Claim $586.0%
Average Expenses Per Claim $73.74
Percent of Total Claims Attributable to Fees 88.82%
Percent of Total Claims Attributable to Expenses 11.18%
Average Total Cost Per Hour $54.53
Tota!l Hours In-Court ‘ 49,605
Total Hours Out-of-Court 238,972
Percent of Total Hours In-Court 17.19%
Percent of Total Hours Out-of-CoLlrt 82.81%

NOTE: Figures represent payments made for 11.25 months. Claims -
received from July 1, 2004 to March 24, 2005.
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WV PUBLIC DEFENDER SERVICES
STATISTICAL REPORT

PUBLIC DEFENDER CORPORATIONS FY 2004/2005
Total Number of Cases Pending July 1, 2004
Total Number of Cases Opened
Total Number of Cases Closed
Total Number of Cases Represented during FY 2005
Total Number of Charges Associated with Cases Pending July 1, 2004
Total Number of Charges Associated with Cases Opened
Total Number of Charges Associated with Cases Closed

Total Number of Charges Associated with Cases Represented

Total Amount Disbursed for Corporations
Average Total Cost Per Cases Represented
Average Total Cost Per Opened Cases
Average Total Cost Per Closed Cases
Total Number of Hours During FY 2005
Average Total Cost Per Hour

Total Hours In-Court

Total Hours Out-of-Court

Total Hours Administrative

Percent of Total Hours In-Court

Percent of Total Hours Out-of-Court

Percent of Tofal Hours Administrative

4,254
28,675
27,628
32,929

7,289
54,299
50,984

62,288

$12,773,436

$387.91
$445.46
$462.34
220,463

$57.94

47,298
114,879

58,286
21.45%
52.11%

26.44%

WEST VIRGINIA PUBLIC DEFENDER SERVICES 18
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WEST VIRGINIA PUBLIC DEFENDER SERVICES
SUMMARY REPORT FOR ATTORNEY HOURS/FEES/EXPENSES

FISCAL YEAR 2005

ATTORNEY  ATTORNEY ATTORNEY DIRECT GRAND

TOTAL FEE EXPENSE EXPENSE  pxPENSE TOTAL

CIRCUIT HOURS AMOUNTIN$ AMOUNTIN $§ AMOUNTINS sApoUNTING AMOUNTIN§
01 CIRCUIT 15,502.1 736,731.50  38,812.45 141,439.57  180,252.02 916,983.52
02 CIRCUIT 4,864.1 238,432.50 7,986.09 855.50 8,841.59 247,274.09
03 CIRCUIT 8,179.7  386,810.50  27,732.51 24,620.99  52,353.50 439,164.00
04 CIRCUIT 26371.8 125421500 6933266  207,77748  277,110.14  1,531,325.14
05 CIRCUIT 11,035.5  543469.50  18,393.56 592289 2431645  567,785.95
06 CIRCUIT 10,2240  509,596.00  18,074.56 19,181.08  37,255.64 546,851.64
07 CIRCUIT 8,2682  394,873.00  10,360.34 2,637.84  12,998.18 407,871.18
08 CIRCUIT 6,740.6  326,811.50 9,443.57 15,896.80  25,340.37 352,151.87
09 CIRCUIT 8,628.5  429,732.50  60,851.10 42,78629  103,637.39 533,369.89
10 CIRCUIT 82386  308983.00 . 22,160.32 16,111.39 3827171 437,254.71
11 CIRCUIT 3,587.7 172,096.50 5,342.56 - 5,324.85 10,667.41 182,763.91
12 CIRCUIT 2,719.9 130,773.50 7,411.92 4,525.28 11,937.20 142,710.70
13 CIRCUIT 16,797.7 832,628.75  12,948.85 49,094.65  62,043.50 894,672.25
14 CIRCUIT 11,2969  542,885.00  40,310.00 222885  42,538.85 585,423.85
15 CIRCUIT 69037  327,008.50  21,690.81 45,658.83  67,349.64 304,448.14
16 CIRCUIT 18,0724  853,679.50  16,881.06 7573841  92,619.47 946,298.97
17 CIRCUIT 14,6667 69539420  28,182.18 44,98030  73,162.48 768,556.68
18 CIRCUIT 2,880.4 137,740.00  14,130.74 15,454.00  29,584.74 167,324.74
19 CIRCUIT 63954  299,639.00 2,478.25 4,523,99 7,002.24 306,641.24
20 CIRCUIT 7,129.9 7 345,097.50  14,980.25 598882  20,969.07 366,066.57
21 CIRCUIT 8,744.5 41781450  20,082.99 15,540.48  35,623.47 453,437.97
22 CIRCUIT 9,733.4  477,897.00  17,160.83 30,587.29  47,748.12 525,645.12
23 CIRCUIT 13,5682  679,829.00  34,211.03 159,979.78  194,190.81 874,019.81
24 CIRCUIT 6,680.5  329,792.50  22,030.65 14421.19  36,451.84 366,244.34
25 CIRCUIT 11,069.6  547,994.00  17,817.26 4510639  62,923.65 610,917.65
26 CIRCUIT 9,433.0  462,153.50  22,065.36 13,848.00  35,913.36 498,066.86
27 CIRCUIT 64384  308,019.00  21,154.80 65,014.09  86,168.89 394,187.89
28 CIRCUIT 3,342.8 164,536.00 5,495.61 0.00 5,495.61 170,031.61
29 CIRCUIT 9,8509  478,406.00  17,813.88 10,542.32  28,356.20 506,762.20
30 CIRCUIT 7,563.5  374,54550  11,178.02 2,724.70 13,902.72 388,448.22
31 CIRCUIT 3,648.3 180,427.50  12,865.11 20,951.11  33,816.22 214,243.72
STATE 288,577.6  13.978,101.95  649,379.32 1,100,463.16 1,758,842.48  15,736,944.43
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WEST VIRGINIA PUBLIC DEFENDER SERVICES
APPOINTED COUNSEL CLAIMS PAID BY CASE TYPE

FISCAL YEAR 2005
PAROLE :

MENTAL * PROBAT TERM HABEAS TOTAL

CIRCUIT FELONY MISD HYGIENE JUVENILE REV ABUSE SUP.CT. OTHER CLAIMS
01 CIRCUIT TOTAL 210 i43. 174 65 27 203 10 21 1,053
02 CIRCUIT TOTAL 73 65 233 31 3 98 1 8 512
03 CIRCUIT TOTAL 175 213 22 54 16 65 5 27 577
04 CIRCUIT TOTAL 676 1,293 504 280 74 204 44 116 3,281
05 CIRCUIT TOTAL 244 270 124 63 21 128 7 18 875
06 CIRCUIT TOTAL 247 129 994 254 16 164 26 13 1,843
07 CIRCUIT TOTAL 108 340 4 113 21 89 7 I3 695
08 CIRCUIT TOTAL 70 63 4 19 2 67 6 3~ 234
09 CIRCUIT TOTAL 186 166 57 39 . 24 143 12 10 637
10 CIRCUIT TOTAL 138 o0 33 56 2 224 8 2 631
11 CIRCUIT TOTAL 65 57 41 11 6 63 4 4 251
12 CIRCUIT TOTAL 54 52 0 5 3 34 0 5 153
13 CIRCUIT TOTAL 342 421 1,323 174 29 237 25 Q 2,560
14 CIRCUIT TOTAL 188 293 12 109 10 120 11 23 766
15 CIRCUIT TOTAL 94 107 12 51 18 60 14 6 368
16 CIRCUIT TOTAL 267 365 274 208 55 174 22 37 1,402
17 CIRCUIT TOTAL 216 435 210 78 22 87 9 42 1,099
18 CIRCUIT TOTAL 25 17 0 12 1 54 8 4 121
19 CIRCUIT TOTAL 125 221 19 194 16 122 1 10 708
20 CIRCUIT TOTAL 117 169 41 121 11 78 2 10 549
21 CIRCUIT TOTAL 169 200 27 200 35 88 10 13 742
22 CIRCUIT TOTAL 176 282 16 48 37 109 8 25 701
23 CIRCUIT TOTAL 216 96 0 101 25 311 25 8 802
24 CIRCUIT TOTAL 87 76 112 48 11 119 8 3 464
25 CIRCUIT TOTAL 190 96 49 158 21 96 7 23 640
26 CIRCUIT TOTAL 134 164 321 109 35 148 9 22 1,142
27 CIRCUIT TOTAL 191 397 4 44 0 85 1 0 722
28 CIRCUIT TOTAL 67 31 4 16 5 73 2 7 205
29 CIRCUIT TOTAL 214 417 92 170 31 19 13 27 983
30 CIRCUIT TOTAL 86 83 21 36 4 143 24 1 398
31 CIRCUIT TOTAL 137 145 16 46 4 37 4 394
STATE TOTAL 5307 6,896 5,221 2,913 585 3,738 333 515 25,508
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STATE OF WEST VIRGINIA

Department of Administration
PRELIMINARY PERFORMANCE REVIEW OF
PUBLIC DEFENDER SERVICES

Maximum Use of Public Defender
Corporations Needed to Control Costs

Inadequate Monitoring of Improvement
Needs, Compliance, and Quality of Legal
Services

OFFICE OF LEGISLATIVE AUDITOR
Performance Evaluation and Research Division
Building 1, Room W-314
State Capitol Complex

CHARLESTON, WEST VIRGINIA 25305
(304) 347-4890

January 1999
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STATE OF WEST VIRGINIA

Department of Administration
PRELIMINARY PERFORMANCE REVIEW OF
PUBLIC DEFENDER SERVICES

Maximum Use of Public Defender
Corporations Needed to Control Costs

Inadequate Monitoring of Improvement
Needs, Compliance, and Quality of Legal
Services

OFFICE OF LEGISLATIVE AUDITOR
Performance Evaluation and Research Division
Building 1, Room W-314
State Capitol Complex

CHARLESTON, WEST VIRGINIA 25305
(304) 347-4890




WEST VIRGINIA LEGISLATURE

Performance Evaluation and Research Division

Bullding 1, Room W-314 Antenio i, dones, Phaid,
1900 Kanawha Boulevard, East Director
Charleston, West Virginia 25305-0610
(304) 347-48%0

(304) 347-4939 FAX

January 19, 1999

The Honorable Edwin J. Bowman
State Senate

129 West Circle Prive

Weirton, West Virginia 26062

The Honorable Vicki Douglas

House of Delegates

Building 1, Room E-213

1900 Kanawha Boulevard, East
Charleston, West Virginia 25305-0470

Dear Chairs:

Pursuant to the West Virginia Sunset Law, we are transmilting a Preliminary Performance
Review of the Public Defender Services. which will be reported to the Joint Committee on
Government Operations on Sunday, January 10, 1999, The issues covered herein are “MWeaxinnim
Use of Public Defender Corporations Needed 1o Control Costs: and Inadequate Monitoring of
Improvement Needs, Conpliance, and Quality of Legal Services.™

We conducted an exit conference with Public Defender Services on Becember 33, 1998
and the Agency response was received on January 5, 1999, :

Should you have any questions, let ine know.,
Sincerely,

-~
.

Antonio E. Jones

AEliwse

Jotnt Committee on Govermment and Finance O
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Executive Summary

This preliminary performance review of the Public Defender Services, originally Public
Legal Services Counsel, was established July 1, 1981, by West Virginia Code §29-21-1, and given
the responsibility for administering the provision of legal representation to indigent persons.

Issue Area 1: Rising Costs in Public Defender Services Warrants Maximizing the Use of
Public Defenders Instead of Private Attorneys.

Public Defender Services provides publicly funded legal representation for indigent clients.
These are clients who meet certain income guidelines and cannot afford legal representation. There
are 15 Public Defender Corporations (PDC’s) representing 15 of the 31 circuit courts in the state
(see Appendix A). There are currently 102 public defenders employed in PDC’s. The central office,
located in Charleston, employees eight full-time staff.

When private attorneys are used to represent indigent clients, it generally costs the state more
than if public defenders are used. The primary reason for the higher cost is a recent court case that
established rates of compensation for private attorneys. Theserates are currently in statute. To some
extent private attorneys are needed particularly when PDC’s have conflicts of interest. However,
the reliance on private attorneys can be reduced by (1) providing public defenders to circuit courts
that do not have PDC’s, (2) by increasing public defenders in offices where caseload levels require
heavier use of private attorneys, and (3) by having multiple PDC’s in large circuits to reduce
conflicts of interest and to reduce caseload problems.

The Public Defender Services Office established the goal of having public defenders
represent 65% of cases in those circuits that have a PDC. The agency has accomplished this goal
in those circuits. However, since there are circuits that do not have PDC’s, the statewide percentage
of cases closed by public defenders in FY 1997 is 54%.

The state has done well in expanding the public defender system to its current level. With
more than half the number of closed cases worked by public defenders, the state has experienced
significant cost savings. This is illustrated in that PDC expenditures have increased by $4.5 million
since FY 1994, but total expenditures have increased by only $2.2 million because private attorneys
were used less. However, the Legislative Auditor believes that data supports increasing the number
of PDC’s and adding additional PDC’s in large circuits to reduce conflicts of interest and excessive
caseloads, thereby cutting costs of Public Defender Services.

The Legislative Auditor estimates that a cost savings could be realized by expanding the
number of public defenders and corporations into all 31 judicial circuits, The potential cost savings
assumes at a minimum the opening of a new PDC in each of the 16 circuits that do not currently have
a corporation office, and at a maximum savings estimate assuming that the use of private attorneys
is eliminated and public defenders handle every case. According to calculations by the Legislative
Auditor the expansion of Public Defender Services could realize a savings ranging from
$2,205,706 to $7,468,789,
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Objective, Scope and Methodology

This preliminary performance review of the Public Defender Services was conducted in
accordance with the West Virginia Sunset Law, Chapter 4, Article 10 of the West Virginia Code, as
amended. A preliminary performance review is a means to determine for an agency whether or not
the agency is operating in an efficient and effective manner and to determine whether or not there
is a demonstrable need for the continuation of the agency. According to the West Virginia Sunset
Law, the review will help the Joint Committee on Government Operations determine the following:

® IF THE AGENCY WAS CREATED 70 RESOLVE A PROBLEM OR PROVIDE A SERVICE]

® [ 1HE PROBLEM HAS BEEN SOLVED OR '"HE SERVICEH HAS BEEN PROVIDED;

® THE EXTENT TO WHICH PAST AGENCY ACTIVITIES AND ACCOMPLISHMEND'S;, CURRENT
PROJECTS AND OPERATIONS AND PLANNED ACTIVITIES AND GOALS ARE OR HAVE BEEEN
ErTECTIVE;

® IF THE AGENCY 1S OPERATING EFFICIENTLY AND EFFECTIVELY IN PERFORMING I'i'S
TASKS;

® THE EXTENT TO WHICH THERIT WOULD BE SIGNIFICANT AND DISCERNABLE ADVERSE
EFFEOTS ON THE PUBLIC HEALTH, SAFETY OR WELFARE IF THE AGENCY WERB
ABOLISIIED;

® 1 THE CONDITIONS THA' LED TO THE CREATION OF THE AGENCY HAVE CHANGED;

THE EXTENT T0 WHICH THE AGENCY OPERAN'ES IN THE PUBLIC INTEREST;

® WHETHER OR NO'I' THE OPERAFION OF 'I'HE AGENCY IS IMPEDED OR ENHANCED BY
EXISTING STATUTES, RULES, PROCEDURES, PRACTICES OR ANY OTHER CIRCUMSTANCES
BEARING UPON THE AGENGYIS CAPACITY OR AUTHORITY 10 OPERATE IN THE PUBLIC
INTEREST, INCLUDING BUDGETARY), RESOURCE AND PERSONNEL MATI'ERS;

® THE EXTENT TO WHICH ADMINISTRATIVE ANIVOR STANVUTORY CHANGES ARE
NECESSARY 1'0 IMPROVE AGENCY OPERATIONS OR 1O ENHANCE THE PUBLIC INTEREST;

® WHETHER OR NOT T'HE BENEFITS DERIVED FROM THE ACTIVITIES OF THE AGENCY
OUI'WEIGH THE COSTS;

® WHETHER OR NOT THE ACTIVITIES OF THE AGENCY DUPLICA'TE ORR OVERLAP WITIL
THOSE OF OTHER AGENCIES, AND II' 50, HOW TIIE ACTIVITIES COULD BB
CONSOLIDATED;

® WHETHER OR NO'I' THE AGENCY CAUSES AN UNNECESSARY BURDEN ON ANY CITIZEN BY
I''S DECISIONS AND ACUIVITIRS;

® WHAT THE IMPACT WILL BE IN ""ERMS OF FEDERAL INTERVENTION OR LOSS OF
FEDERAL FUNDS I THE AGENCY IS ARBOLISHED.

The methodology included surveying the Chief Public Defenders in all 15 of the Public
Defender Corporations, analyzing and compiling data obtained from the Public Defender Services
Annual Reports, letters of requests to the executive director, and a legal opinion from the Legislative
Auditor’s Legal Division, This preliminary review complied with Generally Accepted
Government Auditing Standards (GAGAS).
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Issue Area I: Rising Costs in Public Defender Services Warrants Maximizing the
Use of Public Defenders Instead of Private Attorneys

Public Defender Services provides publicly funded legal representation for indigent clients.
These are clients who meet certain income guidelines and cannot afford legal representation. There
arc 15 Public Defender Corporations (PDC’s) representing 15 of the 31 circuit courts in the state
(see Appendix A). There are approximately 102 public defenders employed by the state in these
PDC’s. Sixteen circuit courts do not have a PDC (see Appendix A). Since these circuits are without
public defenders, private attorneys are assigned to indigent clients. Private attorneys bill Public
Defender Services for these cases. Even in circuits that have public defenders, there is still a need
to assign private attorneys either because a PDC would have a conflict of interest if it takes a case,
or public defenders cannot take on additional cases because of excessive caseloads.

Rising Costs of the Public Defender Program

A major concern in the Public Defender Program is the significant growth of its budget.
Since 1984, Public Defenders Services appropriation has increased from $3.8 million to $24.6
million in 1998 (see Figure 1). The average annual growth rate of the budget over this time
period is 17.2%. The cost of the program began to rise around fiscal year 1991, which happens to
be the year in which the hourly rates paid to private attorneys were increased by a court ruling.

Figure 1

Public Defender State Appropriation
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Funds Often Exhausted Before Iind of Fiscal Year

As a result of rising costs, it is not uncommon for the agency to require additional funding
before the fiscal year ends to avoid exhausting the initial appropriation. Consequently, to avoid
exhausting the budget, the agency often has to withhold paying some private attorneys for legal
services rendered until additional funding is received. Table 1 provides a history of the agency’s
initial and supplemental appropriations. Since 1984, there has been eight years in which a
supplemental appropriation was needed. The last four have been significant increases, averaging
around $4 million or 28% of the initial appropriation.

Table 1
Initial & Supplemental Appropriations
Initial Supplemental Total

Year Appropriation Appropriation Appropriation

1984 3,614,400 190,657 3,805,063
1985 4,364,047 627,000 4,991,047
1986 4,371,940 480,000 4,851,940
1987 4,529,009 0 4,529,009
1988 3,504,104 0 3,504,104
1989 4,859,000 1,800,000 6,659,000
1990 6,461,538 0 6,461,538
1991 8,464,285 0 8,464,285
1992 9,903,868 0 9,903,868
1993 12,388,490 0 12,388,490
1994 12,138,490 4,138,488 16,276,978
1995 14,631,529 0 14,631,529
1996 14,631,529 3,500,000 18,131,529
1997 14,635,794 3,400,000 18,035,794
1698 18,635,794 6,000,000 24,635,794

Rising Costs Caused by Rising Cases & Higher Rates for Private Attorneys
The Legislative Auditor’s Office petformed a regression analysis on actual expenditures of

the Public Defender Services to determine what major factors are responsible for the rise in costs.
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Table 1 shows the results. The TOTAL CASES variable represents all closed cases for public
defenders and all private attorney cases in which the agency made payments. The COURT CASE
variable measures the effects of a 1989 Supreme Court ruling that effectively raised the hourly rate
at which private aftorneys are presently paid. Prior to the ruling, the hourly rate for out-of-court
work was $20, and the hourly rate for in-court work was $25. The ruling raised the rates to $45 and
$65 respectively, effective at the start of fiscal year 1991, However, the full impact on expenditures
did not materialize substantially until FY 1992.

The COURT CASE variable measures the difference between expenditures before and after
the court case.! The results indicate that on average, expenditures for the 1992-1997 period are $4.1
million higher than the 1984-1991 period. Furthermore, the TOTAL CASES variable indicates that
on average, each case adds about $414 to total expenditures. These two variables account for
nearly 97% of the variation in total expenditures, suggesting that they are the primary factors
in the rise in costs.

Table 2
Regression Analysis on Public Defender Total Expenditures
1984 - 1997
Regression
Independent Variables Coeftficient T-Value*

TOTAL CASES $414.7 7.51
COURT CASE $4,170,610 4.58
R-Squared = 0,968

*Both variables are significant at the 95% confidence interval.

Caseload Increases Correspond With Rising Appropriation

There has been a significant rise in the number of cases that Public Defender Services has
represented. Figure 2 shows the growth in the number of cases that public defenders have closed and
cases for which payments have been made to private attorneys.? The pattern of caseload growth
follows closely to the growth in the state appropriation, For example, in 1984 and 1988 caseloads
were at the lowest levels which corresponds with the lowest appropriation amounts for those same
years. Cases dropped in 1995 as did the state appropriation, Furthermore, Figure 2 clearly shows
that cases began to rise significantly around 1989, which is close to when the state appropriation

'For years prior to FY 1992, the COURT CASE variable equals zero, and from 1992 to 1997 the variable
equals one.

YCaseload data are available only through 1997,
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began to rise.
Figure 2

Total Cases Closed & Claims Paid
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Table 3 compares the average annual growth rates for the periods of 1984-97 and 1993-97.
From 1984 to 1997 cases grew on average by 9.2% a year, compared to 15.7% in appropriations for
the same period. The higher growth rate in appropriations is largely explained by the change to
higher private attorney hourly rates in the middie of the period. The period of 1993-97 are years in
which the hourly rate for private attorneys was unchanged. In this period, growth in cases and
appropriations was considerably closer. Growth in costs is also influenced by changes other than
caseload, such as changes in the composition of certain cases that may be more or less expensive to
represent, or the number of hours to represent cases may change. In any case, caseload is a major
factor in rising costs.

Table 3
Comparison of Average Annual Growth Rates
Cases vs. Appropriation

Total Cases Appropriation Difference

1984-1997 Growth Rates 9.2% 15.7% 6.5

1993-1997 Growth Rates 11.6% 14.0% 24

Caseload data shown in Figure 2 do not include cases that were ongoing in each year. That
is, besides cases that are closed there are ongoing cases each year that are incurring costs during the
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current year and will carry over into the next fiscal year depending on when they were opened. Table
4 shows all represented cases for 1994 through 1997.°

Table 4
Total Represented Cases (Closed, Paid, and Ongoing Cases)
FY 1994 | FY 1995 | FY 1996 | FY 1997
Paid & Closed Cases 38,802 35,786 40,374 40,662
Ongoing Cases 6,289 9,563 11,984 16,051
Total Represented Cases 45,091 45,349 52,358 56,713

Public Defender Caseload and The Crime Rate

West Virginia has the distinction of having the lowest crime rate in the nation. It would seem
that a low crime rate would be associated with declining caseloads for Public Defender Services.
However, the crime rate index is misleading with respect to Public Defender caseloads for several
reasons.

1) Offenses vs. Arrests

The crime rate, as reported to the Federal Bureau of Investigation through Uniform Crime
Reports, is an index that is based on reported “offenses™ as opposed to “arrest.” The large majority
of offenses do not result in an arrest. Public Defender caseloads are impacted by the number of
arrests, not reported offenses.

Furthermore, the growth rates between offenses and arrests can be significantly higher or
lower between the two categories, as Table 5 indicates. In addition, the crime index represents only
“Part I offenses which are the following seven categories of “serious” offenses: Criminal Homicide,
Forcible Rape; Robbery; Felonious Assault; Breaking and Entering, Larceny Thefi; and Motor
Vehicle Theft. There are “Part I1” offenses that are seldom heard about which comprise 20 categories
of offenses, such as Minor Assauits; Forgery, Vandalism; Receiving or Possessing Stolen Property;
Gambling, Carrying a Weapon; Driving Under the Influence, Disorderly Conduct, etc." For 1995
and 1996, arrests for all crime offenses grew by eight to nine percent, whereas offenses dropped in
1995 and increased slightly in 1996.

It should also be noted that although arrests may decline in some years, certain types of
arrests could be increasing that may result in a coutt case. For example, a Part 1T offense is Narcotic

3Includes only ongoing cases for public defenders, Ongoing cases for private attorneys do not become
known until the agency is billed. There are exceptions in which private attorneys receive payments for an ongoing
case if it is expensive and lengthy. Total represented cases are available only for these years.

APart 11 offenses are reported only when an arrest has actually been made as opposed to Part I offenses.
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Drug arrests. These arrests have nearly tripled between 1984 and 1996, going from 1,699 arrests in
1984 to 4,376 in 1996. Moreover, narcotic drug arrests have increased each year between 1989 and
1996. A steady rise in these types of cases that could result in a court cases would cause caseloads
for Public Defender Services to rise.

Table 5
West Virginia Criminal Offenses & Arrests
Part [ Percent Part I & Part 1 Percent
Year Offense Change Arrests Change
1984 44,882 --- 66,824 -
1985 42,538 -5.22% 64,429 -3.58%
1986 43,930 3.27% 65,802 2.13%
1987 41,592 -5.32% 63,485 -3.52%
1988 42,208 1.48% 59,203 -6.74%
1989 43,875 3.95% 61,994 4.71%
1990 44,891 2.32% 66,797 7.75%
1991 47,964 6.85% 67,861 1.59%
1992 47,231 -1.53% 63,552 -6.35%
1693 46,033 -2.54% 59,873 -5.79%
1994 46,008 -0.05% 59,847 -0.04%
1995 44,878 -2.46% 64,792 8.26%
1996 45,374 1.11% 70,746 9,19%
Source: Crime In West Virginia, Uniform Crime Reporting, West Virginia State Police

2) Many Public Defender Cases are Unrelated to the Crime Rate

At least 30% of Public Defender cases do not result from arrests, therefore they are unrelated
to the crime rate. These types of cases are shown in Table 6. Mental hygienc cases involve issues
of competency. Most juvenile cases do not result from arrests. These cases have doubled since
1984, Paternity issues deal with establishing the paternity of a child to determine child support.
Parole or probation revocation occurs because of violations to parole or probation. Most abuse cases
do not result from arrests. In some cases termination of parental rights may be involved. Cases in
the “other” category include appeals, habeas corpus, extradition, and contempt. Habeas corpus cases
result after individuals have been convicted of a crime and they challenge the validity of their
conviction or sentence. Since 1984, cases that are unrelated to the crime rate have risen by 82%.
These cases represented 31% of the total caseload in 1997.

Furthermore, many misdemeanor cases do not result from arrests, In many cases a summons
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is issued requiring a person to appear in court. When these types of misdemeanor cases are added
to those of Table 6, the percentage of cases that have no direct correlation to current crime statistics
exceeds 30%.

Table 6
Public Defender Caseload Unrelated to the Crime Rafe
Percentage
1984 1997 Change Change

Mental Hygiene 3,274 3,937 663 20.2%
Juvenile 2,435 4,888 2,453 100.7%
Paternity 8s 97 12 14.1%
Parole/Probation
Revocation 206 336 330 160.2%
Abuse 564 2,005 1,531 271.4%
Other 422 1,192 770 182.4%

Totals 6,980 12,745 5,759 82.4%

3) Multiple Offenses in Single Incidents

In addition, arrests could involve multiple offenses. West Virginia®s crime report currently
includes only one offense per incident, If more than one offense occurred in an incident, the offense
with the highest penalty is reported, the others are excluded. However, an incident with multiple
offenses could result in multiple cases for Public Defender Services. A new crime reporting system
is being implemented called the National Incident-Based Reporting System (NIBRS) which is
intended to capture more information on each incident, such as the number of victims, the number
of offenders and the number of offenses. Only nine states have completely implemented NIBRS.
A study on these nine states, and individual state studies suggest that multiple offenses in a single
incident is not a large percent of total incidents. For all nine states, only 5% of incidents involved
multiple offenses. Although multiple offenses in single incidents may explain some of the lack of
correlation between the crime rate and Public Defender caseloads, it is not likely a significant factor.

4) Under Reporting of Crime Statistics

Finally, crime statistics may be under reported. This is a distinct possibility, however, it is
not known to what extent under reporting exists. If crime statistics are under reported, then public
defender caseload would be higher than the crime rate suggests, depending on the extent of under
reporting.

Causes for the Rise in Public Defender Caseloads
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In examining the causes of the high growth in public defender caseloads, the Legislative
Auditor found several factors. The most important of these factors are as follows:

)
2)

3)

Cause #1:

Criminalization and Creation of New Misdemeanor Offenses.
Increases in Arrests Correlates with Increases in Public Defender Caseload.
Federal cases not prosecuted at the Federal Level are tried at the State Level.

Growth in Misdemeanor Cases is a Factor

Tn 1984, Public Defender Services closed 16,998 cases. By 1997, that number has grown to
40,662, for an increase of 23,664 cases. Of'these 23,664 cases, 14,915 (or 63%) were misdemeanor
cases (see Figure 3). These cases by far had the largest growth during this time. The second highest
are felony cases. An analysis of the growth in misdemeanor cases by county indicates that it has
been uniform statewide, no particular area of the state has experienced significantly more growth
than other areas of the state.

Figure 3

Increase by Case Type
1984-1997

(63.0%) )y (12.7%) Felonies
' " @ Misdemeanors
(7.5%) il Juvenile
1 Abuse
(6.5%)
(10.4%) E8 Other

|Other includes Mental Hygiene, Paternity, Parole and Probation Cases H

Table 7 shows the number of misdemeanor and felony cases for private attorneys and public
defenders from 1984 to 1997. Misdemeanors have increased nearly four-fold. In 1984 misdemeanor
cases were 30% of the total caseload. By 1997, they were 50% of total caseload. Felony cases have
risen from 5,000 to approximately 8,000. Juvenile cases have risen from around 2,400 in 1984 to
about 5,000 in 1997. Abuse cases have gone from about 500 in 1984 to about 2,000 in 1997.

18
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The average cost for private attorneys to represent those cases assigned to them has risen
significantly in large part because of the higher hourly rate.” In 1984, the average cost and number
of hours to close a misdemeanor case was $137 and 6 hours, respectively. The cost began to rise in
1991 after the higher rates became effective. Compared to the old rates, average costs for
misdemeanors nearly tripled, while the average number of hours has remained fairly constant, The
average cost for felony cases has nearly tripled, rising from a little more than $400 a case in 1984
to over $1,100 a case. The number of hours to work these cases has remained about the same.,

Table 7
Total Misdemeanors & Felony Cases
Average Costs & Hours Worked For Private Attorneys
Avg, Cost Avg, Hours Avg, Cost Avg, Hours
Total Appointed Appointed Toetal Appointed Appointed
Year Misdemeanots Counsel Counsel Felonics Counsel Counsel

1984 5,242 $137 6.2 4,750 $408 17.3
1985 7,244 144 6.5 5,589 423 18.1
1986 7,489 138 6.2 4,941 433 18.4
1987 6,981 133 6.0 4,638 432 17.9
1988 5,729 127 5.8 3,537 416 17.1
1989 6,021 127 5.8 3,604 417 17.1
1990 10,126 130 5.9 5,511 405 l6.2
1991 11,590 234 5.6 6,563 620 15.1
1992* n/a 281 5.5 nfa 815 154
1993* nfa nfa n/a nfa | n/a nfa
1994 16,551 299 5.9 8,314 890 15.8
1995 15,661 334 6.6 7,463 1,047 18.5
1996 18,301 336 6.7 7,705 1,205 209
1997 20,157 350 7.0 7,760 1,106 16.7
*Data not available

One explanation for the growth in misdemeanor cases could be the creation of new
misdemeanors or the criminalization of misdemeanors. A criminalized misdemeanor imposes a
monetary penalty and the possibility of jail time. Misdemeanors that only impose a monetary penalty

4 Ithough misdemeanor and felony cases are tolals for both private attorneys and public defenders, the
average cost to close these cases and the average number of hours were not available for the entive lime period for
public defenders. Consequemtly, average costs and hours are only for private atforneys for their cases.
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do not fall into this category. The importance of this is that if a misdemeanor carrics the possibility
of jail time, then a public defender can be assigned if the defendant is eligible. Non-criminal
misdemeanors would not require a public defender.

There are approximately 743 misdemeanors in statute.* Of this number, 316 have been
amended between 1984 and 1997. The amount of time to review each of these code cites prevented
the Legislative Auditor’s Office from determining how each misdemeanor offense was amended.
It is not known whether the amendment added new offenses, criminalized the offense by adding jail
time to the offense, increased or removed jail time, or simply made language changes. However,
there were many misdemeanor offenses that the Legislative Auditor’s Office examine because there
was only one year of amendments to review for each offense. These are misdemeanor offenses that
appeared in statute for the first time between 1980 and 1998, The Legislative Auditor found that
160 new misdemeanors were added fo the state code between 1980 and 1998 (see Appendix A). Of
this number, 147 carried the possibility of jail time and the remaining 13 were monetary fines.

A large percentage of misdemeanor cases are traffic-related. The Legislative Auditor’s
Office examined all 1997 affidavits used by circuits 1, 5 and 30. Affidavits contain income
information for defendants to determine if they are eligible for a public defender. They also include
the offense the defendant is charged with. In cases involving misdemeanor charges in circuits 5 and
30, 42% were for driving under the influence of alcohol or a narcotic drug (DUT’s), driving with a
suspended driver’s license, and other traffic violations. In circuit 1, these types of traffic violations
were 39% of all misdemeanors. In addition, circuit 1 affidavits for felony cases showed that 21%
were for third-offense DUI’s.

Cause #2: Increases in Arvests are Associated with Increases in Public Defender Cases

There is a correlation between the agency’s caseload and the total number of arrests in the
state. The cotrelation coefficient between these two variables is 0.557, which indicates that increases
in arrests statewide are associated with increases in the agency’s caseload. The correlation is
moderate, nevertheless arrests are a factor. Figure 4 shows the trends of arrests and Public Defender
caseload. Arrests declined between 1984 and 1988 which corresponds with the drop in the agency’s
cases over the same period. Arrests increased from 1989 to 1991 which again corresponded to
increases in caseload for the same years. In 1992, arrests dropped as did the caseload. However,
arrests declined in 1993 and 1994, while cases increased in those years. Arrests increased
significantly in 1995 and 1996 which was consistent with the higher caseload for 1995 through 1997.
It is possible that there is some amount of lag time between these variables, however, there is an
obvious relationship that should be expected.

SThe West Virginia State Police provided the Legislative Auditor with a comprehensive fist of felonies and
misdemeanors.

Some of these code sections already existed but they were amended substantially and were reenacted. So
it appears that they appeared in statute for the fivst lime in a particular year.

20 ‘ Public Defender Services January 1999




Figure 4

Public Defender Cases vs Arrests
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Drug Arrests & DUI’s are Rising

Another cause for the increase in misdemeanor cases is the growth in drug and DUT arrests,
which in most cases would result in misdemeanor offenses, Figure 5 shows that from 1984 to 1988
drug arrests were on a downward trend, going from about 1,700 arrests in 1984 to 1,130 in 1988.
However, from 1989 to 1996 drug arrests have increased each year. The largest increase was 44%
in 1989, while increases 0f 20% in 1994, 35% in 1993, and 22% in 1996 have occurred. DUJ arrests
grew by 12% in 1990, however, since then the trend has been upward but not as great as drug arrests.
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Figure 5

Drug & DUI Arrests
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Cause #3 Cases not Prosecuted at the Federal Level May be Prosecuted at the State Level

Criminal arrests occurring in West Virginia that involve offenses that violate federal law can
in most cases be tried in state or federal courts, The federal government has U.S. Attorney offices
located in each state to determine whether or not to prosecute a case in federal court. West Virginia
has two U.S. Attorney offices, one located in Charleston and the other located in Wheeling. The
Charleston office represents counties in the Southern District, and the Wheeling office represents
counties in the Northern District.

Cases involving a federal violation are generally referred to an U.S. Attorney’s office by law
enforcement agencies, The U.S. Attorney’s office reviews cases it receives to determine if it will
prosecute. The decision to prosecute may be based on the evidence or it may be based on whether
the case fits the types of cases the U.S. Attorney wants to pursue. Cases that do go to federal court
may also have a federal public defender assigned. If the U.S. Attorney’s office decides not to
prosecute a case, it may be prosecuted in state coutt or it may not be prosecuted at all if there is a
lack of evidence. If the case is prosecuted in a state court, a state public defender may be assigned.

The state Public Defender Services caseload is influenced to some extent by the U.S.
Attorney’s decision whether to prosecute a case or not. The current U.S. Attorney for the Southern
District, who was appointed in the beginning of 1994, has stated publicly that her office has a
different approach with respect to drug-related offenses than her predecessor, whose tenure was from
1987 to 1993. Small, street-level drug offenses are not prosecuted by her office to the same
magnitude as her predecessor. This could result in more drug-related cases being tried in state courts
that could also result in the need for state public defenders,

The Legislative Auditor examined the extent to which the Southern District U.S. Attorney’s
approach has affected the caseload of the state’s public defender program. Table 8 shows the
number of cases referred to the Northern and Southern U.S. Attorneys’ offices.
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Table 8
Caseload of U.S. Attorneys® Offices
and Federal Public Defenders
Year Northern District Southern District
Cases Cases Cases Cases Federal Public
Referred Prosecuted Referred Prosecuted Defender Cases
1984 321 193 1,287 221 248
1985 524 135 902 182 131
1986 450 182 1,270 321 161
1987 n/a n/a nfa n/a 174
1988 396 218 1,243 394 230
1989 570 268 1,143 464 193
1990 366 259 1,386 446 268
1991 nfa nfa nfa n/a 329
1992 632 276 1729 443 370
1993 440 226 1246 455 369
1994 421 214 953 371 386
1995 373 198 884 257 428
1996 339 197 717 296 337
Source: U.S. Department of Justice, Bureau of Justice Statistics

The number of cases referred to the Southern District has dropped since 1994, From 1988
to 1993, the average annual referrals to the Southern District was 1,349 cases, compared to 851
annual referrals from 1994 to 1996, Cases prosecuted has also dropped in the Southern District from
an annual average of 440 cases from 1988 to 1993, to 308 from 1994 to 1996,

Table 9 shows the number of drug cases referred and prosecuted for the Northern and
Southern Districts. Referrals to the current Southern U.S. Attorney are down compared to her
predecessor. The annual average referrals was 549 between 1988 and 1993, compared to 241 for the
1994-96 period. This could suggest that law enforcement agencies do not refer certain drug cases
to the Southern U.S. Attorney if it is understood that they will not likely be prosecuted. Drug cases
prosecuted were 236 cases, on average, between 1988 and 1993, and 157 between 1994 and 1996.

Table 9
Drug Cases of U.S. Atterneys’ Offices
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Year Northern District Southern District
Drug Cases Drug Cases Drug Cases Drug Cases
Referred Prosecuted Referred Prosecuted
1984 65 81 278 50
1985 140 59 251 58
1986 143 67 447 152
1987 nfa n/a n/a n/a
1988 183 129 468 172
1989 283 158 521 238
1990 157 152 688 299
1991 n/a n/a n/a n/a
1992 341 187 631 248
1993 206 272 437 224
1994 193 130 249 234
1995 198 118 239 100
1996 159 126 236 138
Source: U.S. Department of Justice, Bureau of Justice Statistics
* Cases prosecuted may exceed cases referred because of cases carried
over from a previous year.

Tt is possible that Public Defender Services has experienced an increase in cases due to fewer
cases being prosecuted at the federal level. However, judging from the number of cases involved,
it is likely not a significant factor. The difference between the number of cases prosecuted by the
current and previous Southern U.S. Attorneys is a few hundred cases each year.

Maximized Use of Pablic Defender Corporations Needed to Control Costs

Growth in caseload has greatly influenced the growth in Public Defender expenditures.
However, the 1989 Supreme Coutt ruling which increased the hourly reimbursement rate for
appointed counsels has also impacted costs substantially. As a result of this court ruling, it is more
expensive to provide legal representation to indigent clients using appointed counsels as opposed
to using state employed public defenders. Table 7 of this report showed that when the higher
reimbursement rates became cffective, private attorney costs to represent misdemeanor and felony

cases nearly tripled. The average cost to close a case by appointed counsel was $546 in FY 1997,
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while the average cost to close a case by public defenders ranges from $200 to $300.%

The Legislature has addressed the higher costs for private attorneys by expanding the use of
state employed public defenders. Table 10 shows the growth in the number of public defender
corporations and budgeted positions since 1989.

Table 10
Number of Public
Defenders
Public Defender (Budgeted Positions)
Fiscal Year Corporations
1989 4 10
1990 10 36
1991 11 38
1992 11 40
1993 11 44
1994 12 65
1995 14 78
1996 15 91
1997 15 102

As a result of this expansion, the Legislature has actually slowed the growth of public
defender expenditures despite the relatively high growth rate that has occurred. Although this
seems contradictory because of rising costs, the fact is that if appointed counsels had been used
exclusively, the costs of the system would have been much higher. This is illustrated below in
Figure 6. Prior to the court case in 1989, it was more expensive to use PDC’s than appointed
counsels. Once the higher rates became effective in 1991, private attorneys became more expensive.
The higher costs in 1990 for PDC’s represent start-up costs as PDC’s were expanded. In fiscal year
1997, the state appropriation was approximately $18 million. For that year 40,662 cases were closed,
of which 55% were closed by state public defender corporations (PDC’s), and the remaining 45%
were closed by private attorneys (PA’s). Had all of these cases been closed by PA’s at their average
costs, the system would have cost the state $22.2 million. Conversely, had these cases been

8Data limitations make it impossible to know the exact average costs for public defenders fo close a case.
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closed exclusively by PDC's, the cost would have been'about $13.8 milion.! The
difference between an exclusive system of PA’s and PDC’s Is close to 38 million annuaily.

Figure 6

PA's vs. PDC's
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It is not likely that the state can go to a system that uses PDC’s exclusively. The West
Virginia Code §29-21-9(b) states that in circuits where a public defender office operates, the Public
Defender Corporation will be appointed as legal defense:

¥Cost estimates 1o elove cases Jor PA's wére bused on the average costs for each type of case times the
fotal mumber of each iype af case. Cost estimetes to close caves for POC's was bused on the average cost lo close
all types of cuses times the tatal number of casvs, This tatter method way uved because the agency does not know

exactly how muel it cost PDC's to close a case it euch rear.
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...unless such appointment is not appropriate due to a conflict of interest or unless
the public defender corporation board of directors or the public defender, with the
approval of the board, has notified the court that the existing caseload cannot be
increased without jeopardizing the ability of defenders to provide effective
representation,

After contacting ChiefPublic Defenders (heads of PDC’s), the Legislative Auditor concluded
that these indeed are the primary reasons that PA’s receive cases. Some PDC’s cited contlict as the
only reason that PA’s in their respective circuit receive cases, while others included excessive
caseload as well as conflict as the main reasons that PA’s receive cases.

Also, six of the 15 judicial circuits that have PDC’s do not handle mental hygiene cases and
three PDC’s do not handle abuse/neglect cases. These types of cases are largely assigned to private
attorneys for various reasons. One reason for a PDC not taking these cases is because it could cause
a conflict within a corporation with criminal cases such as sexual assault and domestic battery that
stem from an abuse/neglect case, One Chief Public Defender indicated that another reason is that
these cases take up a lot of court time and a smaller office needs to be free to work on the heavy
criminal caseload. Another reason is that in some areas of the state, private attorneys who handle
these types of cases have more experience than public defenders, so judges assign them to private
counsel. In some instances where a PDC does not handle abuse/neglect cases or mental hygiene
cases, the Chief Public Defender or Court Administrator simply do not know the reason,

Multiple PDC’s Should be Considered

Undoubtedly, conflicts of interest will continue to be an issue. Therefore, private attorneys
are necessary to handle the conflict cases under the current system. However, there are PDC’s that
currently have excessive caseloads according to some Chief Public Defenders. Therefore, greater
use of existing PDC’s is possible through expansion of public defenders. For example, the 13"
Circuit, which is located in Kanawha County, had a total of 6,379 cases that were closed in FY 1997.
Of these, 45% were handled by private attorneys. This could be the result of conflict of interest or
excessive caseload. In this case, the Legislature should consider establishing a second PDC to
minimize conflict of interest and to reduce excessive caseloads. A legal opinion from Legislative
Services states that Public Defender Services has the authority to create multiple PDC’s in circuits
that warrant them. The purpose in this is to reduce the reliance on PA’s in order to realize cost
savings.
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Furthermore, there are 16 circuits without PDC’s. These circuits use private attorneys exclusively.
In 1997, there were nearly 10,000 cases in these circuits that cost $5.5 million to close. The
Legislative Auditor estimates that a cost savings could be realized by expanding the number of
public defenders and corporations into alf 31 judicial circuits. This expansion could resultin a cost
savings between $2.2 million to close to $8 million annually. The upper range is based on the
exclusive use of PDC’s, while the lower range is based on the assumption that PA’s would be
assigned the same average ratio (28%) of cases that are assigned in circuits that have PDC’s. Given
that the exclusive use of PDC’s is not possible, the cost savings will be less than $8 million. The
exact amount obviously depends on the use of private attorneys. If PA’s arc used for the same
percentage of cases as circuits that have PDC’s, then the cost savings will be closer to $2 million.

Other Reasons for Disparity of Costs

The Legislative Auditor conducted a survey of all 14 Public Defender Corporations (PDC’s).
The survey consisted of contacting the 14 chief defenders and one senior attorney in the 15 judicial
circuits that comprise the 14 PDC’s. The public defenders were asked to give their reasons why
there is such a disparity of costs between the private attorneys and the PDC’s. After analyzing the
results of the survey, some of the reasons for the disparity became quite apparent. The chief
defenders were all in agreement that the public defenders have more familiarity, are more
specialized, and do not spend nearly as much time doing out-of-court research. The public defenders
do not have to “re-invent the wheel”, therefore they are more cost effective and are more efficient.

The Legislative Auditor also hypothesized that one reason for the disparity could be that
private attorneys received the more difficult and lengthier cases, such as murder cases. According
to the Public Defender Corporations, this is not true, Several of the Chief Defenders stated that
Public Defender Corporations handle the more difficult cases. Public Defender Services’ data also
supports this assertion. Thus, private attorneys are spending significantly more time than the public
defenders, while costing more. The private attorneys spend an average of 19.7 hours per felony case
at an average cost of $56 per hour, while the public defenders spend an average of 6.81 hours at an
average cost of $44 per hour. Also, the private attorneys spend an average of 7.01 hours per
misdemeanor case at an average cost of about $50 an hour, and the public defenders spend an
average of 2.12 hours per misdemeanor case at an average cost of $44 an hour.

Conclusion

The total appropriation for Public Defender Services has reached approximately $24,000,000
in FY98. The rising costs can be attributed to rising caseload and the higher reimbursement rate for
private attorneys. The rise in caseload can be partially attributed to an increase in arrests for a few
years. However, the higher reimbursement rate for private attorneys has made it more costly to have
cases represented by private attorneys than public defenders. Thus, the Legislative Auditor
recommends that the Legislature maximize the use of Public Defender Corporations. The
Legislative Auditor contends that additional public defenders and Public Defender Corporations
could reduce the costs of Public Defender Services.

Recommendation 1:
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In order to control rising costs, the Legislature should consider hiring additional public
defenders in existing PDC’s and create fill-time or part- time PDC’s in every judicial circuit.

Recommendation 2;

The Legislature should also consider establishing multiple PDC'’s in circuits that warrant
them,
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Issue Area 2: PUBLIC DEFENDER SERVICES DOES NOT ADEQUATELY MONITOR
IMPROVEMENT NBDEDS, COMPLIANCH, AND QUALITY OF LEGAL
SERVICES AS REQUIRED BY STATUTE

A primary purpose of Public Defender Services is to “provide high quality legal assistance
to indigent persons” (§29-21-1). Achieving this purpose would provide “rights and privileges
guaranteed to all citizens” by the U.S. and state constitutions, and it “reaffirms the Jaith of our
citizens in our government of laws.” The agency’s principal charge is “the development and
improvement of programs by which the state provides legal representation to indigent persons”
(§29-21-4). To accomplish this purpose, the agency’s statute requires it to monitor the delivery of
legal services to ensure for quality, compliance and improvement (§29-21, sections 3, 4, 6 and 13a).
This issue examines the extent to which the agency collects data to monitor the delivery of legal
services.

Each year, Public Defender Services publishes an annual report with data summarizing the
yearly workload of Public Defender Corporations, and the number of hours billed and claims paid
to private attorneys. While these data are important and useful, the Legislative Auditor found that
the State office lacks management information that monitors the quality of services,
compliance with the Code, and improvement needs. Public Defender Services needs information
that will allow comparisons of performance with private attorneys and between Public Defender
Corporations. The latter comparison will allow evaluation of the performance of respective
corporations and determination of improvements needed.

Monitoring of Private Attorney Expenses is Needed o Reduce Abuse

When a person is determined eligible for publicly funded legal representation, the circuit
judge makes the decision whether to appoint a public defender or private counsel. When private
attorneys are appointed, they submit a voucher for wotk performed to the appointing court. The court
is required to review the voucher to determine if the expense claims are reasonable, necessary and
valid. The voucher is then forwarded to Public Defender Services with an order approving payment.
Cutrently, Public Defender Services relies completely on the courts to determine the
reasonableness of the private attorney’s expense claims. The executive director stated in a letter
regarding this process:

determination is primarily a question for the circuit judge who orders this office to
pay ... acertain level of judgment must be used to determine what seems reasonable.
Only the circuit judge can exercise that judgment.

This statement places certain financial responsibilities entirely in the hands of circuit judges.
Although the court is responsible for reviewing expense claims, the executive director also has a
fiduciary responsibility by statute. According to WVC §29-21-13a(g):

The executive director shall refuse fo requisition payment for any voucher which is not in
conformity with record keeping, compensation or other provisions of this article and in such
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circumstance shall return the voucher to the court or to the service provider for further review or
correction.

Also, WVC §29-21-6(d) states that:

The agency shall establish and the executive director or his designate shall operate
an accounting and auditing division fo requive and monitor the compliance with this
article by public defender corporations and other persons or enfities receiving
Junding or compensation from the agency.

Therefore, the executive director has the overall responsibility to require and monitor
compliance of anyone receiving compensation from the agency. When the agency was asked how
it monitored the disparity in money received by private attorneys compared to public defenders, the
executive director wrote:

You ask how we “monitor” whether the difference in costs between private counsel
and public defenders are “justified”. That question shows a fundamental
misunderstanding of the limited authority vested with this agency. Since the
appointment of counsel is a matter entirely in the hands of civcuit judges, it does not
matter whether I think a cost is “fustified.” Once appointment is made to a private
attorney, that attorney continues with the case until relieved by the judge for good
cause shown. No one in either the Public Defender offices nor this office has any say
whatsoever over who represents whom in a given case. This questions assumes a
management control which resides exclusively with the circuit judges.

The Legislative Auditor agrees that it would be difficult to verify attorney time, and the
statutory authority may be limited in this area. Currently, Public Defender Services restricts
monitoring to examining each voucher for duplication of time, errors in calculating total number of
hours worked, and other types of errors in filling out the forms.

However, the Legislature and the agency should consider taking a broader approach to
monitoring compliance to include comparisons of expense claims with statewide averages of private
attorneys for similar cases. Courts do not have this information available in reviewing claim
vouchers, therefore, Public Defender Services can assist them in their review by providing
statewide averages. When private attorney expenses that are excessive and unjustified are not
challenged, the agency becomes viewed by private attorneys as a “‘rubber stamp,” which encourages
abuse.

For example, assume an attorney claims $1,000 in expenses for a type of case that has a
statewide average of $300, This should immediately send up a red flag that signals the possibility
of a lack of compliance with accurate compensation. At this point, the executive director can do two
things statutorily: 1) The attorney can be notified of the excessive amount compared to statewide
averages, and documentation or explanations can be requested (§29-21-13a(e); or 2) the voucher can
be returned to the court with notification of the excessive amount and a request for an explanation.
If unjustified excessive expense claims persists, the executive director could suggest to the circuit
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judge that future use of the attorney be discontinued or limited.

Management controls of private attorney expenses should not reside exclusively with the
courts. The effect of notifying attorneys and courts of excessive billing is to incorporate a system
that will signal to all private attorneys that their billings are being monitored and compliance is being
required. This in turn should discourage abuse, and lower costs. The agency can provide courts with
statewide averages for each type of case to assist them in reviewing vouchers. If attorney
explanations or circumstances satisfy the court, then the voucher may still be approved. However,
challenging expense claims based on statewide averages is a vastimprovement over the current
system in which payment is made because it does not matter if a cost is justified or not,

The Legislative Auditor reviewed the bills of 35 attorneys making over $50,000 from Public
Defender Services in FY97. PERD found that 10 of those attorneys had an average cost per case
over $900 (shown in Table 1). While these attorneys may not be over-billing the agency, the
possibility of abuse may be present, and the agency should be concerned with these numbers.  As
a note, some of these 35 attorneys did have per case averages well below the statewide average of
$546.

Fable 11
Sample Attorneys with Average Cost Per Claim
Over $900
Total Amount Number of Claims Average Cost Per Claim

Attorney 1 $135,703 145 $936
Altorney 2 $50,059 50 $1,001
Altorney 3 $70,768 69 $1,026
Attorney 4 $59,160 54 $1,096
Attorney 5 $56,317 47 $1,198
Attorney 6 $139,312 113 $1,233
Attorney 7 $107,024 72 $1,486
Attorney 8 $96,797 58 $1,669
Attorney 9 $54,621 31 $1,762
Attorney 10 $52,241 26 $2,009
Totals $822,002 665 $1,236

Statewide Average %540

The Executive Director of Public Defender Services does not feel that he has adequate
authority to challenge claim vouchers, The Legislature should consider providing clearer statutory
authority to challenge claim vouchers that exceed a certain statewide average, depending on the type
of case. This would institute a system that is more accountable and cost-effective.
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Measuring the Quality of L.egal Services is Needed

Public Defender Services has six categories in which they classify types of cases. One
category - felonies - includes murders, and all other types of felony crimes. The Legislative Auditor
requested from Public Defender Services, the number of murder cases tried in FY97. The agency
provided the number of murder cases assigned to private appointed counsel, but not for public
defenders. The executive director stated that the Legislative Auditor “could obtain that information
by contacting each Public Defender office.” According to the information provided, there were 154
murder cases assigned to private attorneys, costing $716,011 or an average of $4,649 per case.

Since mutder is a serious crime and such cases are lengthy and more complicated, they
represent a good basis of comparison with private attorneys, in terms of time, costs, and conviction
rates. This could also identify potential workload problems for Public Defender offices that may
have a disproportionate number of murder cases.

The Legislative Auditor also requested from the agency the conviction rates of clients
represented by the agency and private attorneys for felony cases. The Executive Director could not
provide this information for the following reason:

Since this number does not measure either efficiency or effectiveness in any
meaningful manner, it is not kept. The vast majority of clients are found guilty.

Conviction rates can measure effectiveness of Public Defender Corporations. A primary
method of measuring the quality of service provided by public defenders is to compare their
performance with private attorneys and with other public defenders. If private attorneys have a
consistently lower conviction rate than public defenders that is statistically significant, this would
suggest that private attorneys either provide better legal defense for their clients or receive a different
type of case than public defenders. The use of monitoring conviction rates for outliers (extreme
values) can be a benefit. Consequently, the State office of Public Defender Services does not
know whether Public Defender Corporations provide as adequate, better, or worse a defense
as private attorneys. Furthermore, conviction rates can be compared between Public Defender
Corporations to determine performance. Ultimately, the purpose of collecting conviction rates would
be to identify possible deficiencies and areas of improvement, as specified by statute (§29-21-4),
which states:

The agency shall have as its principal purpose the development and improvement of
programs by which the state provides legal representation to indigent persons.
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Caseload Data and Caseload Standards are Needed

In order to maximize the use of public defenders, Public Defender Services needs to know
why private attorneys are assigned by judges instead of public defenders. As Issue One indicated,
Public Defender Corporations performed 54% of closed cases in fiscal year 1997. This percentage
can be higher and it would lead to significant cost savings. There are two primary reasons that
private attorneys are assigned cases: 1) conflicts; and 2) caseload. The executive director should
know when caseload problems in a corporation inhibit cases from being assigned to it.

Public Defender Services indicated that it does not keep data showing what percent of cases
are assigned to private attorneys due to caseload or conflict. A response to a request for that
information was as follows:

...this number is not kept since it is meaningless. In Circuits where Public Defenders
operate, virtually all assignment to private counsel are made because of conflicts.

This statement is inconsistent with statements made by some Chief Public Defenders and a
Court Administrator. In discussions with Public Defender Corporations, seven of the responding
12 circuits stated that conflicts were the only reason that a case is assigned to private counsel.
However, five circuits indicated that caseload is also a factor. Raleigh County’s (10" Circuit) Chief
Defender wrote that “excessive caseload is a problem in my office at the present time.” In Raleigh
County, mental hygiene cases are assigned to private attorneys for reasons other than conflict of
interest. Logan County’s Chief Defender (7 Circuit) responded that:

There are approximately 4,000 misdemeanors issued each year in Logan County.

It is impossible for this office to handle that number of cases because of staff
limitations and conflicts.... The main reason private attorneys handle misdemeanors
is because of the necessity for their participation because of the sheer number and
our staff limitations to handle all those cases.

The Court Administrator for Kanawha County (13" Circuit) indicated that conflict and
caseload are the two primary reasons, Kanawha County’s Chief Defender also stated that excessive
caseload was a factor. Also in Kanawha County, public defenders are not assigned mental hygiene
orchild abuse cases. The Chief Defender for Kanawha County has expressed his office’s availability
for those types of cases to the court, but to no avail and without explanation. Harrison county’s (15"
Circuit) Chief Defender stated that:

There have been other occasions when the number of cases that we were being
assigned o exceeded the ability of the atiorneys at the Public Defender’s Office to
adequately handle all the cases, and I have asked the court to assign a percentage
of the cases to private counsel to alleviate the problem on a temporary basis.

Finally, in Wayne County (24" Circuit), mental hygiene cases and abuse and neglect cases are
assigned exclusively to private counsels in part because of caseload reasons.
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The fact is that for some circuits, excessive caseloads are experienced and they usually result
in cases being assigned to private counsel. The executive director’s response that virtually all
assignments to private counsel are made because of conflicts shows a lack of awareness of caseload
issues at the local level. When asked if the agency uses caseload standards, the executive director
stated that he strongly disagrees with the practice, despite the establishment of caseload standards
by national groups. Caseload standards can be used to determine if Public Defender offices need
additional staffing. This is critical if the agency has the goal of maximizing the use of public
defenders and improving the quality of legal services.

In summary, conflicts and caseload should be the only reasons that private attorneys receive
cases. However, the executive director does not acknowledge that excessive caseload is a reason that
private attorneys receive cases, According to some Chief Public Defenders, excessive caseload is
indeed a problem and has yet to be addressed. Since certain case types are assigned to private
attorneys for caseload reasons, it is important that caseload standards be established to help monitor
the amount of cases that each Public Defender Corporation is handling and to help pinpoint which
Corporations have an excessive amount of cases, which would dictate a need for additional staff.

Comparisons Between Public Defenders and Private Attorney are Inadeguate

In order fo evaluate the quality of legal services of public defenders, there is a need to
compare public defenders with private attorneys. This type of comparison is required by WVC §29-
21-6(d) which states:

The accounting and auditing division shall require each public defender corporation
io periodically report on the billable and nonbillable time of its professional
employees, including time utilized in administration of the respective offices, so as
to compare such time to similar time expended in nonpublic law offices for like
activities.

The Executive Director was asked how he complies with this statute. His response was
stated that “A direct comparison with private lawyers is somewhat difficult to make.” The agency
collects aggregate data that combines billable, nonbillable and administrative time, for private
attorneys and public defenders. However, these three segments of time are not collected separately,
therefore, a detailed comparison cannot be made. Similarly, the agency was asked for what portion
of time is spent in travel or conducting legal research. Again, the data are not collected in this type
of detail. Essentially, the agency is not in compliance with WVC §29-21-6(d).

In addition, the agency does not adequately show an accurate comparison of average costs
per case between private attorneys and public defenders. Average costs for private attorneys are
based primarily on closed cases. However, the agency does not compile the same statistics for public
defenders. In fact, the agency uses an inflated figure in its annual reports comparing private attorney
claims (which are generally closed cases) to cases represented by public defenders, which includes
closed cases, new cases, and carryover cases from the previous year. The lack of comparable data
makes it difficult to formulate an accurate comparison of cost-effectiveness between private
attorneys and public defenders.
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Conclusion

The State office of Public Defender Services lacks management information to monitor the
quality, compliance, and improvement of legal representation. In effect, the agency does not know
if its public defenders are providing quality legal representation. The agency does not collect
sufficient data that measure the effectiveness of public defenders, or to compare performance
between Public Defender Corporations and private attorneys.

Also, there is risk of abuse in the payment system for private attorneys because of the
limitation of monitoring expense claims to checking computation errors, The agency needs to
challenge expense claims that are excessive compared to statewide averages. This practice is within
the agency’s statutory authority and it will discourage abuse and lower costs. Caseload standards
are not used, nor are caseload data compiled, Caseload data is important to know in order to achieve
the maximum use of public defenders and to ensure the quality of legal representation, The agency
also needs to improve its data collection to provide comparisons between public defenders and
private attorneys, as required by law.

Recommendation 3:

Public Defender Services should begin gathering data that can be used to measure the
quality of legal representation. Conviction rates, court and out-of-court time, research time, costs,
ete., of felony cases should be collected for public defenders and private attorneys.  Statistical
analysis should be conducted to determine if differences between public defenders, private attorneys,
and within Public Defender Corporations are statistically significant. The agency should also
develop data on costs, billable and nonbillable time, and administrative time that is comparable for
ameaningful and accurate comparison between public defenders and private attorneys. The agency
should implement caseload standards for Public Defender Corporations to identify staffing needs
and monitor threats to quality legal representation.

Recommendation 4:

Public Defender Services should develop a system that uses statewide average private
attorney expense claims for each case category to compare with individual private attorney expense
claims for similar cases. The agency should consider providing each circuil court with these
statewide averages (o assist them in determining if private atforney expenses are reasonable or
necessary. The agency should require additional documentation to justify an expense claim that
exceeds the average by an established percentage. The agency should develop a dialogue with
courts and private attorneys that intends to discourage any continuance of unjustified excessive
expense claims of attorneys.

January 1999 Public Defender Services 37




Recommendation 5:

Public Defender Services should monitor the reasons for private attorneys being assigned
cases rather than Public Defenders Corporations fo assist in maximizing the use of public defenders.

Recommendation 6:
The Legislature should consider a statutory amendment to give Public Defender Services the

authority to challenge claim vouchers that exceed a certain percentage of statewide averages for
each category of case type.
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APPENDIX A:
Current Public Defender Corporations
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APPENDIX B:
Misdemeanor Offenses Created Between 1980 and 1998
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Misdemeanor Offenses Created Between 1980 and 1998

NUMBER DESCRIPTION WV Cobpx
1 18t/ 2ND DOMESTIC ASSAULT (BY THREATS) 61-2-28
2 181/ 2ND DOMESTIC ASSAULT (W/ DISPLAY OF WEAPON) 61-2-28
3 1S1/ 2ND DOMESTIC ASSAULT (W/0 DISPLAY OF WEAPON) 61-2-28
4 3RD DOMESTIC ASSAULT (W/0 DISPLAY OF WEAPON) 61-2-28
5 1ST/ 2ND DOMESTIC BATTERY (W/ DISPLAY OFF WEAPON) 61-2-28
6 ASSAULT OF AN OFFICER (W/ DISPLAY OF WEAPON) 61-2-10B
7 ASSAULT OF AN OFFICER (W/0 DISPLAY OF WEAPON) 61-2-10B
8 1ST/2ND STALKING (CREDIBLE THREAT W/0 DISPLAY oOF| 61-2-9A

WEAPOQN)
O 1ST/2ND STALKING (CREDIBLE THREAT W/ DISPLAY OF WEAPON)| G61-2-9A
10 18T/2ND STALKING ( HARASS/ FOLLOW) G1-2-9A
11 1sT/ 2ND DOMESTIC BATTERY (W/ DISPLAY OF WEAPON) G1-2-28
12 18T BATTERY OF OFFICER (W/ DISPLAY OF WEAPON) G1-2-10B
13 1sT BATTERY OF OFFICER (W/0 DISPLAY OF WEAPON) 61-2-10B
14 ASSAULT ON ATHLETIC OFFICIAL {W/ DISPLAY OF WEAPON) 61-2-15A
15 ASSAULT ON ATHLETIC OFFICIAL (W/0 DISPLAY OF WEAPON) 61-2-15A
16 BATFTERY ON ATHLETIC OFFICIAL (W/ DISPLAY OF WEATON) 61-2-15A
17 BATTERY ON ATHLETIC OFFICIAL (W/0 DISPLAY OF WEAPON) 61-2-15A
18 OBTAINING CONFIDENTIAL PUBLIC INFORMATION G1-3C-11
19 THEFT OF CABLE TV SERVICES 61-3D-2
20 POSSESSION OF COUNTERFEIT OR UNAUTHORIZED ACCESS| 61-3C-13
DEVICE

21 FALSE STATEMENTS ON APPLICATION FOR WINE LICENSE/| 60-8-25
RENEWAL

22 UNAUTHORIZED ACCESS TO COMPUTER SERVICES G1-3C-5

23 POSSESSION OF COMPUTER DATA/ PROGRAMS (< OR = $5000)| 61-3C-6
W/0 AUTHORITY

24 UNLAWFUL ACQUISITION OF CABLE TV SERVICES 61-3D-2

25 FALSIFY CONCEALED WEAPONS LICENSE APPLICATION G1-7-4

26 IMPROPER OBTAINING OF CONFIDENTIAL INFORMATION BY| 61-3C-11
EMPLOYER

27 POSSESSION OF COMPUTER SOFTWARE, PROGRAMS OR SUPPLIES| 61-3C-9
W/0O AUTHORITY

28 ALTER, DESTROY, ETC. OF COMPUTER EQUIPMENT G1-3C-7

29 WRONGIUL INJURIES TO TIMBER (=<$1000) G1l-3-52

30 FAILURE TO SUBMIT REQUIRED INFORMATION TO BOARD OF| GOA-9-7
PHARMACY

31 REFUSAL TO SUBMIT REQUIRED INFORMATION TO BOARD OF| GOA-9-7
PHARMACY

32 SUBMISSION OF FALSE INFORMATION TO BOARD OF PHARMACY G60A-9-7
33 ILLEGAL DISCLOSURE OF BOARD OF PHARMACY INFORMATION GOA-9-7
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34 TRANSPORT INTO STATE A CONTROLLED SUBSTANCE W/ INTENT | 60A-4-409
10 DELIVER/ MANUFACTURS

35 INDECENT EXPOSURE G1-8-9

36 FAILURE TO MEET OBLIGATION OR PROVIDE FOR THE SUPFORY| 61-5-29
OF A MINOR

37 WINE DISTRIBUTOR DISCRIMINATING IN SALES, PRICE, II'TC. G60-8-31L

38 FURNISHING OR BUYING WINE/ LIQUOR FOR A MINOR (<21) G60-8-21A

39 SELLING WINE IN UNSEALED PACKAGES 60-8-21

40 SELLING WINE ON CREDIT 60-8-22

41 NSTRIBUTOR SELLING WINE AT GREATER PRICE 60-8-31

42 SELLING WINE DURING NON - BUSINESS HOURS 60-8-34

43 SELLING OR GIVING BEER T0O SOMEONE INTOXICATED, INSANE,| 11-1G-18
OR HABITUALLY DRUNK

44 OPLERATION OF PRIVATE CLUB BY SOMEONE OTHER THAN| 11-16-18
LICENSE HOLDER

45 EXCLUSIVE DISTRIBUTOR FRANCHISE AGREEMENTS PROHNIBITED | G0-8-30

46 WINE DISTRIBUTOR TRANSPORTING OR DELIVERING ON SUNDAY| 60-8-31
OR ELECTION DAY 1'0 RETAILER

4 MISREFRESENTATION OF AGE (<21) T0 PURCHASE WINE/ LIQUOR | 60-8-20A

48 FAILURE TO APPEAR FOR MISDEMEANOR CHARGES 62-1C-178B

49 FAILURE TO APPEAR AS WITNESS 62-1C-178B

50 VIOLATION OF BAIL CONDITION - CRIME BETWEEN FAMILY/[62-1C-17C
HOUSEHOLD MEMBERS

51 VIOLATION OF WORK RELEASE FOR MISDEMEANOR CONVICTION | 62-11A-4

52 VIOLATE BAIL (PRESENCE AT HOMR) 62-1C-17C

53 VIOLATE BAIL ('HREATS) 62-1C-17C

54 VIOLATE BAIL (ASSAULT W/ DISPLAY OF WEAPON) 62-1C-17%C

55 VIOLATE BAIL (ASSAULT W/0 DISPLAY OF WEAPON) 62-1C-17C

56 VIOLATE BAIL (BATTER W/ DISPLAY OF WEAPON) 62-10C-17C

o5 VIOLATE BAIL (BATTER W/0 DISPLAY O WEAPON) 62-1C-170C

58 VIOLATE BAIL (MALICIOUS, UNLAWFUL ASSAULT) 62-1C-1%C

539 18T OFFENSE FOR CARRYING A CONCEALED WEAPON W/0 Al 61-7-3
LICENSE

60 POSSESSION OF A DEADLY WEAPON BY A PROHIBITED PERSON 61-7-7

61 18T OFFENSE FOR POSSESSION OF A DRADLY WEAPON BY A G1-7-8
MINOR

62 POSSESSION OF A MACHINE GUN 61-7-9

63 THSPLAY OF A DEADLY WEAPON FOR SALE OR HIRE 61-7-10

G4 PARENT OR ETC, FAILING TO REPORT THE POSSESSION OF A| 61-7-11A
DIRADLY WEAPON BY A MINOR

65 POSSESSION OF A WEAPON ON THE PREMISES OF A COURT OF| 61-7-11
LAW OR FAMILY LAW MASTER
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66 FAILURE TC REGARD THE LIMITING OIF POSSESSION oOrf 61-7-14
FIRBARMS ON PREMISES

67 MANUPACTURE, PURCHASE, Ii'TC. OF A HOAX BOMB 61-3E-7

G8 COMPUTER INVASION OF PRIVACY G1-3C-12

69 MISUSE OF A TAX EXEMPTION CERTIFICATE 11-9-8

70 KEEPING OR USING LIVE BIRDS TO SIHOOT AT G1-8-19A

1 INDECENT EXPOSURE 61-8-9

T2 DISTURB SCHOOLS, SOCIETIES OR OTHER ASSEMBLIES 61-6~14

73 TAILURE TO CARRY ID CARD WITH CONCEALED WEAPON LICENSE G61-7-4

74 DISCRIMINATION AGAINST AN EMPLOYEE SUMMONED FOR JURY| 61-5-25A
DUTY

75 UNAUTHORIZED DISRUPTION OF COMPUTER SERVICES 61-3C-8

76 UNAUTHORIZED DISCLOSURE OF COMPUTER SECURITY| 61-3C-10
INFORMATION

i SALT OR TRANSFER OF A DEVICE OR PLAN INTENDED FOR| G1-3D-3
ACQUISITION O DIVERSION

w8 POSSESSION OF COMPUTER INFORMATION W/0 AUTHORITY G1-3C-9

79 WEARING A MASK, HOOD OR I'ACE COVERING Gl-6-22

80 PROVIDING FALSE INFORMATION REGARDING A CHILD'S INJURIES [ 61-8D-7

81 FAILURE 10 REGISTER AS A SEX OFFENDER 61-8F-8

82 NEGLECT OR PERMITTING NEGLECTI OF AN INCAPACITATED| 61-2-29
ADULT BY CARE GIVER

83 VIOLATION OF A DOMESTIC VIOLENCE PETITION ORDER|48-2A-10D
{(THREATENING)

84 VIOLATION OF A DOMESTIC VIQOLENCE PETITION ORDER|48-2ZA-10D
(ASSAULIT/BATTERY/ W/0 DISPLAY OF WEAFON)

85 VIOLATION OF A DOMESTIC VIOLENCE PETITION ORDER|48-2A-10D
(ASSAULT/ BATTERY W/ DISPLAY OF WRAPON)

806 IMPERSONATION OF A LAW ENFORCEMENT OFFICER 61-1-9

87 CAUSING INJURY TO A LAW ENFORCEMENT ANIMAL 19-20-24

88 PURCHASING PRESCRIPTION DRUGS FROM OTHER 1THAN A| GOA-8-6
LICENSED VENDOR)

89 MISREPRESENTATION OF AGE (<21) AT PrRIvATE CLUB 60-7-12A

90 PRIVATE CLUB FURNISHING ALCOHOL TO UNDER AGED (<21) 60-7-12A

91 MISREPRESENTATION OF AGE (<21) AT PRrRIVATE| 11-16-19
CLUB{POSSESSION OF FALSE ID)

92 MISREPRESENTATION OF AGE (<21) TO PURCHASE LIQUOR 60-3A-24

93 MISREFPRESENTATION OF AGE {<21,POSSESSION OF FALSE ID) TO| 60-3A-24
PURCHASE LIQUOR

94 MISREPRESENTATION OF AGE (<21) OR POSSESSION OF FarsSk| 11-16-19
ID T0O ATTEMPT T0O PURCHASE BEER

95 PURCHASE, CONSUMPTION, POSSESSION, SELLING, OR SERVING| 11-16-19
OF BEER TO SOMBONE UNDER AGE (<21)
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96 (POSSESSION OF FALSE ID) MISREPRESENTATION OF AGE (<21)| 60-8-20A
T0O PURCHASE WINE/LIQUOR

oY SELLING BEER T0O MINORS 11-16-18

98 BUYING BEER OR I'URNISHING BEER T0O MINORS 11-16-19

99 SELLING OR (ONSUMING BEER AT LICENSED PREMISES AFPTER| 11-16-18
HOURS

100 SELLING BEER FOR SOMETHING OTHER THAN CASH 11-16-18

101 TRANSPORTATION OF BEER T0 LICENSED RETAILER ON SUNDAY| 11-16-18

102 BEER BREWER GIVING EQUIPMEN1T/SUPPLIES TO LICENSED| 11-16-18
RETAILER

103 BEER LICENSEE PERMITTING LEWD, IMMORAL ENTERTAINMENT, | 11-1.6~- 18
CONDUCT OR PRACTICE ON ESTABLISHMENT

104 BEER LICENSEE OBSTRUCTING VIEw OF THE INTERIOR OF| 11-16-19
PREMISES

105 LIQUOR MANUFACTURE, IMPORT, SELL, ETC. w/O A LICENSE 11-16-18

106 SELLING OF BEER ACQUIRED FROM OTHER THAN A LICENSED| 11-16-18
DISTRIBUTOR, MANUFACTURER OR BREWER

10% BEER LICENSEE PERMITTING LOUD, DISORDERLY CONDUCT ON| 11-16-18
ESTABIISHMENT

108 BEER RETAILER EMPLOYMENT OF SOMEONE WHOSE LiQUOR| 11-16-18
LICENSE IS REVOKED

109 BeEER DISTRIBUTOR SELLING, POSSESSING, ETC. EXCEPT IN| 11-16-18
ORIGINAL CONTAINER

110 BrER LICENSER TO PERMIT A CRIME ON PREMISES 11-16-18

111 CLASS B RETAILER PERMITTING THE CONSUMPTION OF BEER ON| 11-16-18
PREMISES

112 OLASS A LICENSEE PERMITTING MINOR (<18) TO LOITER ON| 11-16-18
PREMISES

113 BEER DNSTRIBUTOR SELLING OUTSIDE OF ASSIGNED TERRITORY | 11-16-18

114 RETAIL LICENSER SELLING, GIVING, OR PERMITTING SALE OoF| 60-3A-25
LIQUOR TO MINOR (< 21)

115 RETAIL LICENSEE SELLING, GIVING, OR PERMITTING SALE OF| 60-3A-25
LIQUOR TO AN INTOXICATED PERSON

116 RETAIL LICENSEE SELLING ON SUNDAY, ON OTHER THAN| 60-3A-23
PERMITTED HOURS

117 RETAIL LICENSEE SELLING, GIVING, OR PERMITTING SALE OF| 60-3A-25
LIQUOR TO MINOR (< 18)

118 RETAIL LICENSEE PURCHASING OR OBTAINING UNAUTHORIZED | 60-3A-25
LIQUOR

119 RETAIL LICENSEE PERMITTING THE BREAKING OF SEAL ON| G0-3A-23
LIQUOR

120 RETAIT, LICENSEL ALTERING OR MISREPRESENT QUALITY,| 60-3A-25
QUANTITY OR BRAND NAME W/ INTENT TO DEFRAUD

121 MINOR (< 21) PURCHASING, SELLING, SERVING, OR POSSESSING | 60-3A~24

LIQGUOR
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122 MINOR (< 21) MISREPRESENTING AGE TO PURCHASE LIQUOR 60-3A-24

123 BUYING, GIVING, OR FURNISHING IAQUOR TO MINOR (<21) 60~-3A-24

124 CONSUMPTION OF LIQUOR ON RETAIL, OUTLET PREMISES 60-3A-24

1235 RETAIL, LICENSER SELLING FROM OTHER THAN ORIGINAL| G60-3A-25
PACEAGE

126 SELLING OR DELIVERING WINE FROM UNAUTHORIZED SOURCE G0-8-20

127 SELLING WINE IN OTHER THAN ORIGINAL PACKAGE 60-8-20

128 SELLING OR FURNISHING WINE TO MINOR (<21), MENTALLY| G(-8-20
INCOMPETENT, OR PHYSICALLY INCAPACITATED

129 ALT.OWING MINOR (<18) TO SELL OR FURNISH WINE 60-8-20

130 WINE DISTRIBUTOR SELLING, DELIVER PURCHASED, ORACQUIRE | 60-8-20
FROM OTHER THAN PRIMARY SOQURCH

131 MINOR (< 21) PURCHASING, CONSUMING, SELLING, POSSESSING,| 60-8-20A
OR SERVING WINE/LIQUOR

132 DISORDERLY CONDUCT 61-6-18B

133 TRESPASSING ON STUDENT RESIDENCE, IACILITY OF AN} 61-3B-4
INSTI'MUTION OF HHIGHER LEARNING

134 FAILURE TO PAY TAX, FILE RETURN OR REPORT INCOME 11-9-4

135 FAILURE TO PAY TAX, FILE RETURN OR REPORT INCOMIE 11-9-4

136 FAILURE T0O ACCOUNT FOR OTHER INCOME (> $1000) IN TAX 11-9-5

13% a1n, TO COLLECT OR WITHHOLD TAX 11-9-6

138 TAILURE TO KEEP RECORDS OR SUPPLY INFORMATION FOR 11-9-8
TAXES

139 ENGAGE IN BUSINESS W/0 POSTING BUSINESS IFFRANCHISE| 11-9-11
REGISTRATION CERTIFICATE

140 AID, ASSIST, OR ABET VIOLATION OF TAXATION LAW 11-9-9

141 ENGAGE IN BUSINESS W/0 PAYING BUSINESS IFRANCHISE| 11-9-11
REGISTRATION TAX

142 ENGAGE IN BUSINESS W/ EXPIRED BUSINESS FrRaNCHISE| 11-9-11
REGISTRATION CERTIFICATE

143 ENGAGE IN BUSINESS W/ REVOKED BUSINESS FRANCHISE| 11-9-11
REGISTRATION CERTIFICATE

144 FALSE STATEMENT REGARDING TAXES TO PURCHASERS, 11-9-7
LESSELS, OR EMPLOYEES

145 TRANSPORTATION OF BEER IN EXCESS OF 6.75 GALLONS ON| 11-16-19
WHICH TAXES IHavi NOT BEEN PPAID

146 INTERFERE W/ LAWFUL HUNTER, TRAPPER OR I'ISHERMAN 20-2-2A

147 EXCEEDING CREEL LIMIT ON TROUT 20-2-3B

148 1sT TAKE, SALE, ETC, ON BALD EAGLE, NEST OR EGGS 20-2-50C

149 NOT WEARING PROPER ATTIRE (BLAZE ORANGE) WHEN DEER| 20-2-60
HUNTING )

150 FORCIBLY INTERFERING WITH THE REPORTING OF CRUELTY TO| 7-10-4A
ANIMALS

151 PROHIBITED USE OF IMPOUNDED DOGS AND CATS 19-20-23
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152 SELLING LOTTERY TICKETS W/0 AUTHORITY 29-22-11

153 UNLICENCED LOTTERY RETAILER 29-22-11

154 SELLING LOTTERY TICKETS AT GREATER PRICE 29-22-11

155 SELLING LOTTERY TICKETS 10 MINOR 29-22-11

156 COMMISSION OFFICER/ EMPLOYEE PURCHASING TICKETS OR| 29-22-11
RECEIVING PRIZY

157 PROUIBITED ACTS OF PRIVATE INVESTIGATION OR SECURITY| 30-18-8
SERVICE

158 NON - POSSESSION OF REQUIRED LICENSE TFOR DRUG| 47-19-1
PARAPHERNALIA

159 NON -~ POSSESSION OF REQUIRED RECORDS TFOR DrRUG| 47-10-4
PARAPHERNALTA SALE

160 NO LABEL ON VIDEC MOVIES DESIGNATED FOR SALE OR RENT 61-8E-3
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WEST VIRGINIA LEGISLATURE
. Performance Evaluation and Research Division
{'
Building J, Room W-314
1900 Kapawba Boulevard, East
Charlesttn, West Virginla 25305-0610
(304} 3474890
(304) 3474939 FAX

Antenio E. Jones, Ph.D.
Director

-

December 30, 1998

John A. Rogers, Director

Publiv Defender Services

Building 3, Root 220

1900 Kanuwha Boutevard, East
Charleston, Wust Virginia 25305-0730

Dear Dircetor Rogters:

‘This is to lransmit a copy of the Preliminary Performance Review of Public Defender
Services. We would appreciate your response by close of business January 5, 1999. 1f you have »
questions refated to factual errors or need clarilication on any part of the report, please let me know.

Thank you for your cooperation.

Sincerely,

Antonio L, Jones

[, Joint Committee on Governmment and Finance ——
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Indigent Access to Justice in West Virginia
John C. Kilwein

One of the most basic promlises that any civilized society
makes to its cllizens is access to a court system whore they
can resolve their disputes in a non-violent manner. Whether
these systems evaolved from the Romano-Germanic code,
England’s common law, or cther non-European conceptions
of justice, all court systems make the same fundamental
bargain with their citizens: give up your right to prosecute
your dispute with another by any means and society will pro-
vide a fair and impartial tribunal to resolve those conflicts.

Given its English heritage, the legal system in the United
States is adversarial, Those involved in a legal dispute are
responsible for researching and presenting a case to the court
that is both truthful and favorable to their position. The court
will hear two competing, biased versions of the truth and will
determine what it believes occurred to give rise to the dis-
pute and apply the law to that version. in this adversarial
trial, both sides have the ability to not only present their ver-
sions of the truth, but also to challenge their opponent's.
These competing narratives are compiled using witness tes-
timony and evidence in a courtroom battle that is conducted
within the bounds of a very complicated rule system, the law.
One final principle must be added fo this very simplistic
description of ideal American justice: justice is blind to
legally irrelevant litigant characteristics such as race,
gender, ethnicity, and class.

Obviously, the ideal of equal justice under the law is a
work In progress in the United States. Both history and
social science show us that Americans have suffered, and
continue to suffer, unequal justice before the law based solely
on immutable characteristics such as race, gender, and
ethnicity (Tushnet 1987; Eisenstein 1988; and Engel 1987).
These same disciplines also make clear that American jus-
tice can vary based strictly on a litigant's economic status
(Galanter 1975).

At its most basic level, class disadvantage may result from
a judge or juror’s prejudice against the poor, a prejudice that
exists in and out of the courtroom. More pernicious is the
disadvantage that poor litigants face in securing legal repre-
sentation. Success in the American-adversarial courtroom is
based in large part on understanding the law and using it to
one’s advantage. Put more simply, success in an American
court is based on effective legal representation, i.e., having
a lawyer, preferably a good one. Securing effective repre-
sentation requires money and like many goods and services,
those who have more money can often secure better-guality
representation.

Some might see the connection between wealth and the
ability to secure legal representation as an obvious and le-
gitimate manifestation of our free-market system; after all,
the rich can afford to live in nicer homes, drive larger cars,
and eat fancier food. Most Americans probably accept that
those with more can consume these material goods in greater
guantities. But, if asked, many of those same people would
probably be uncomfortable with the notion that access to fair
justice should vary by wealth. It is fair to say that this dis-

John C. Kilwein is an Associate Professor of Political Science at
West Virginia University.

comfort makes sense; access to legal representation is dif-
farent than access to material goods. Without access to coun-
sel, one of society's most basic bargains, i.e., reject indi-
vidual violence and bring your disputes to a fair court for
resolution, becomes a rigged bargain that makes a mockery
of basic American ideals. To lessen this gap between ideals
and reality, concerned Americans and their national and state
governments have developed a number of legal assistance
systems that provide free legal representation to some poor
litigants.

This article examines the current status of legal assis-
tance for the poor in West Virginia. It begins by examining
how legal assistance for the poor is defined and what sys-
tems have been developed to provide these services. Next,
the article explores briefly some of the debates that have
surrounded the provision of legal assistance for the poor.
The article then describes and assesses existing West Vir-
ginian legal assistance programs for the poor in the civil and
criminal justice systems. The article concludes with a look to
the future of legal assistance in West Virginia, especially with
regard to its future funding.

Systems for Providing Lega! Assistance to the Poor

Given the popularity of television and movie police and
courtroom dramas, most Americans are familiar with the script
of the so-called Miranda warnings given to a defendant at
arrest. Among these Miranda rights are the right to counsel
and the right to have that counsel provided fo you free of
charge if you are unable to pay for it yourself. This right to
free legal assistance for indigent criminal defendants was
created by the U.S. Supreme Courtin 1963 in the landmark
case of Gideon v. Wainwright, 372 US 335. In Gideon and its
progeny’, the Supreme Court interpreted the Constitution’s
Sixth Amendment right to a fair and speedy trial and the
assistance of counsel for defense a right for all Americans,
regardless of their economic status. In deciding Gideon, the
Court surveyed a legal landscape in 1963 where it was pos-
sible for an innocent defendant to be convicted of a felony
simply because (s)he could not afford legal counsel. In 1963,
access to free legal counsel, and the quality of that repre-
sentation, varied from state to state. In some areas, service
was provided solely by private, philanthropic efforts and, in
others, through a partnership between these private entities
and local government. Prior to 1963, indigent persons deal-
ing with the legal system, in a clvil or criminal matter, essen-
tially had three options available to them: pro se representa-
tion, pro bono publico representation by a private attorney,
and assistance from a lega! aid organization.

Pro se representation was, and continues to be, the worst
of these alternatives, because the litigant acts in his/her own
behalf against a professional attorney, creating a very lop-
sided legal adversarial battie. Luckier litigants were able to
secure the services of a private attorney without charge
because the attorney was acting for the public good (pro
bono publico). An atiorney's obligation to provide some
legal assistance pro bono stems from his or her professional
responsibilities. In exchange for its monopoly over the
provision of legal services in the United States, the orga-
nized bar has traditionally promised to meet the legal needs




of all Americans, including those who cannot pay for coun-
sel. In reality, the provision of pro bono representation by
private attorneys has never come close to meeting the
demand for such services. Legal aid societies have tried to
fill this void.

Al first, legal aid societies were created to maet the legal
needs of specific types of litigants, for example women and
children or recent immigrants from Germany. But, gradually,
they expanded to serve a broader range of poverty-siricken
communities. By 1963, these societies had spread to a sub-
stantial portion of the country. As with most social welfare
programs, public or private, demand for the legal aid far out-
stripped the societies’ capabilities to provide it.

As private entities, legal aid societies relied almost exclu-
sively on private funds to operate. Suppoit came from local
charities, local bar associations, other private donors, and
city and county governments. They operated independently
of each other and utilized staff attorneys who worked solely
for the societies to provide legal assistance to the poor.
Because legal aid societies were heavily dependent on local
bar associations and business leaders for support, they
tended to pursue a relatively tame and non-controversial
practice that focused almost exclusively on meeting the indi-
vidual needs of thelr clients in cases that would not upset
thelr sponsors. In civil couit, this translated info a focus on
family law cases (e.g., divorce, child custody and support)
and an avoidance of cases that might challenge prominent
local businesses or government officials {(e.q., landlord-ten-
ant and credit cases). In the ctiminal court, legal aid societ-
ies tended to represent defendants who faced the most
serious charges, creating a sort of legal triage.

In addition to avoiding controversial cases, legal aid soci-
eties established very resftrictive eligibility criteria {o assure
the bar that those clients who could pay for legal representa-
tion would not be served. Finally, it is important to note that
the service legal aid societies provided was not an entitle-
ment or a right. The societies were the sole determiners of
who did and who did not receive representation. Legal aid
societies continue to operate in many parts of the country,
although their relative importance declined with the devel-
opment of government funding for legal assistance in the
1960s.

The 1960s brought about two revelutionary changes to
the legal assistance landscape: the aforementioned Gideon
decision by the U.S. Supreme Court and Prasident Lyndon
Johnson's "War on Poverty," Gideon and its progeny cre-
ated a new constitufional right for indigent criminal defen-
dants, regardless of whether their prosecutors were federal
or state, Practically speaking, Gideonrequired both levels of
government to develop apparatuses to provide for this rep-
resentation. Two basic delivery models were established by
the state and federal governments, a staff model and a judi-
care model. In the staff model, the government funds the
creation of an organization that hires attorneys, often referred
to as public defenders, to provide representation to indigent
criminal defendants, These focus solely on criminal defense
and the defenders earn an annual salary that is not linked to
the number of clients served. In the judicare model (the legal
equivatent of the Medicare model of patient care), the gov-
ernment pays private attorneys an hourly fee io represent
indigent criminal defendants. All fifty states and the federal
government meet their Gideon obligation to indigent defen-
dants through the use of combined systems, i.e., both public
defenders and judicare.

The revolution in civil legal assistance occurred as a
result of President Johnson's (D, 1963-1968) declaration of
war on poverty in the 1960s. The war was actually a
concerted effort by the federal government fo use substan-
tial budget surpluses to target some of the root causes of
poverty, e.g., poor access to education, job training, employ-
ment, health care, safe and affordable housing, and tegal
assistance. The key program charged with fighting Johnson's
domestic war was the Office of Economic Opportunity (OEO)
and in 1967 its director, Sargent Shriver, agreed to fund the
Legal Services Program, an experimental program
designed to increase indigent access to the justice system.

The Legal Services Program was designed to be a
conduit of federal money fo local, independent providers of
free legal services to the poor. The Program established
guidelines for the recipient programs and key among these
was the expectation that they would undertake a more activ-
ist litigation strategy on behalf of their clients than had the
legal aid societies that preceded them. In other words, the
legal services programs were designed to not only repre-
sent individuals, but to also use legal strategies to attack
systemic conditions that hurt the poor. For example, suing
an unfair landiord in one class action suit with a hundred
litigants was encouraged as opposed to undertaking one
hundred individual suits on behalf of affected tenants. The
Legal Services Program ailowed existing legal aid societies
to apply for its funding, but with the condition that they adopt
a more activist approach. Almost all recipient programs used
the staff model. In addition, the Program quickly determined
that its funds could not be used to provide criminal represen-
tation because the states aiready had a constitutional
responsibility to provide this assistance. Instead, the Legal
Services Program used its funding to increase access to civil
legal assistance nationwide. What the Legal Services
Program did not do was establish a right to civil legal assis-
tance. With a few special exceptions, for example, a hearing
to determine whether a parent will lose custody of her/his
children, Americans do not have a constitutional or statutory
right to counsel in civil cases.

President Richard Nixon (R, 1869-1973) dismantled the
Office of Economic Opportunity. Many of its programs were
discontinued, some programs, like Head Start, were spun
off to other departments, and, in 1874, the Legal Services
Program became an independent, federal corporation, the
Legal Services Corporation (LSC)}. The Legal Services
Corporation has been successful at expanding access to civil
legal assistance nationwide. Today, it funds 179 programs
that operate in all fifty states and the U.S. commonweaiths
and territories.

It would be an understatement to point out that LSC has
had its share of controversy (Kilwein 1899). At first, some
private attorneys feared that it might put them out of busi-
ness. However, LSC and its recipients are now strongly
supported by the vast majority of the local bar and the Ameri-
can Bar Association. But, the Legal Services Corporation
sontinues to experience political opposition from conserva-
tives and targets of its programs' litigation, Opposing litigants,
tike state and local government and businesses that deal
with the poor, have opposed LSC for an obvious reason:
LSC funded lawyers have been effective against them in
court. When legal services attorneys sue a corporate farm
for failing to provide migrant workers with adequate and safe
drinking water and toilet facilities in the fields or force a school
district to open its doors to disabled students, they not only




achieve the program's mission, they alienate powerful politi-
cal actors. These actors have used their political influence to
limit LSC and its programs.

Political conservatives have criticized |.SC for being a
remaining vestige of what they perceive to be the failed
experiment in liberal social engineering ushered in by efforts
like the “War on Poverty.” These critics have argued that
LSC programs short-circuit the democratic process by
allowing liberal interest groups to gain policy victories not
through the ballot box but by court decree. Conservatives, in
and out of Congress, along with some business and govern-
ment actors, have attempted to eliminate LSC funding
throughout its existence. While they have failed in that effort,
they have been successful, during President Reagan’s
(R, 1981-1989) term and again in 1996, in cutting |.SC's fund-
ing and severely limiting how local programs can litigate on
behalf of the clients.

Recurring Debates in Providing
Legal Assistance to the Poor

As the preceding, and very brief, infroduction to the provi-
sion of legal assistance in the United States indicates, there
are a number of recurring policy questions that surround le-
gal assistance, which are often debated in a very charged
political atmosphere. These debates have been present in
Waest Virginia or have had an effect on the provision of legal
assistance in the Mountain State, and for that reason it is
worthwhile to review them briefly. Cne debate will not be
considered in this article: whether a society should use the
government’s taxing and spending power to fund legal
assistance for the poor. While some conservative and liber-
tarian interest groups call for the complete elimination of gov-
ernment-funded legal assistance, this article is based on the
normative premise that failing to provide legal assistance to
indigent citizens would fundamentally delegitimize the Ameri-
can justice system. Finally, the reader shouid note that some
of these debates are more relevant for criminal and others
for civil legal assistance,

Service Style: Impact vs. Individual

One of the most basic questions surrounding the provi-
sion of civil legal assistance has centered on how to meet
the poor’s legal needs.? For some this might seem to be a
strange debate, After all, the adversarial legal system pits
two opposing litigants in a courtroom battle. Representing
one of these litigants would seem to be a discrete service
delivered to an individual client. In fact, some legal cases
are pursued with more in mind than justice for an individual
client; they are pursued because they may bring about a
broader policy change. These so-called impact cases seek
to change the law andfor the behavior of societal actors that
consistently adversely affect the poor as a group over time.

The pursuit of impact work and other legal strategies (e.g.,
testimony before legislative and administrative bodies on
behalf of statutory and administrative rule changes) to bring
about policy change was one of the hallmarks of the move
from legal aid to legal services. In addition to serving the
individual needs of clients, legal services atlorneys were to
search for good test cases and class action suits that might
bring about policy change.

An example of legal assistance impact work can be found
in the West Virginia legal services class-action case of Sites
v. McKenzie, 423 F. Supp. 1190, brought to the federal
district court in 1976. In this case, legal services attorneys

represented the plaintiff, Mr. Thomas Sites, and all others
who were similarly situated. At the time of the suit, Mr. Sites
was seventy-six years old and had been incarcerated for forty-
five years in either the West Virginia Penitentiary or Weston
State Hospital, a mental health facility. Mr. Sites was
convicted of first degree murder and sentenced to life impris-
onment in 1931, During his custody, Mr, Sites had been
summarily transferred between prison and Weston on four
different occasions. As a result of these transfers, Mr. Sites
had been denied parole reviews that were accorded to pris-
ohers who were not being treated in the mental health sys-
tem. The fegal services attorneys argued that Mr, Sites, and
others like him, had been denied constitutional guarantees
to due process by the State through the summary nature of
his transfers and the denial of probation reviews. The court
ruled in favor of the state.

Prior to 1982, the local legal services programs varied in
terms of how much impact work they did. Some programs
were very active in impact litigation. For example, the Cali-
fornla Rural Legal Assistance program was very prominent
in impact litigation on behalf of migrant farm workers nation-
wide. Others maintained a mix of impact and individual
representation. Still others focused almost exclusively on
Individual representation because local demand was so heavy
andfor the local bar and bench opposed a more activist
approach. It should be noted that some supporters of legal
services point out that the distinction between impact and
individual casework can be an artificial one, in that "good”
individual cases can bring about policy change. Proponents
of an impact approach counter that more concerted policy
change can be brought about by a purposive search for those
individual cases with the greatest potential to effect policy
change.

While the legal services community debated LSC's
merits, opponents in Congress sought to limit LSC and its
recipients’ ability to engage in impact work. Between 1974
and 1995, Congress prohibited |.SC and its recipients from
representing minors without their parents' consent, and
litigating over desegregation, abortion, political issues, and
the Selective Service System. The so-called Republican
Revolution of 1994 gave the Republicans control of both the
House and the Senate. And, in 1996, that power was used to
fundamentally reshape the Legal Services system. The 1996
amendments essentially prevented legal services programs
from engaging in any impact work. They were forbidden from
attempting to influence policy, broadly defined as any output
of federal, state or local government; they could no longer
independently lobby legislative bodies; and were prevented
from utilizing class action suits. Substantively, legal services
attorneys were barred from cases dealing with prison condi-
tions, public housing, or systemic aspects of the welfare
system. They could represent an individual client who had
an individual dispute with a welfare agency. In short, these
changes have created an LSC and local programs that look
more fike the legal aid system that existed prior fo 1967.
In response to this reality, some former legal services
programs and attorneys decided to break their connection to
LSC funding and its attendant restrictions. So-called
non-L.SC programs began to develop across the country,
recelving funding from state governments, universities, state
bar associations, private philanthropic groups and attorneys’
fees awarded In cases they win, These non-LSC programs
focus almost exclusively on the impact work that is now
off-limits to LSC programs.




Delivery Models: Judicare vs. Salaried Model

Another debate that has surrounded legal assistance in
the United States is how to secure and pay aftorneys for
representing the poor, This debate has essentially been as-
sociated with the criminal legal assistance system, because
the OEO Legal Services Program made a decision very early
in its existence to fund almost exclusively salaried programs.
As was mentioned previously, the choice essentlally comes
down to paying private attorneys an hourly fee to represent
criminal defendants (the judicare model) or establishing an
agency that hires attorneys to work exclusively for that agency
providing criminal defense (the salaried model),

All U.S. jurisdictions must use some combination of the
two madels, if for no other reason than conflicts of interest
arise when two or more defendants are charged with involve-
ment in the same criminal offense. In such a case, it
becomes difficult, if not impossible, for the same public
defender office i handle all defendants, and so some are
referred to private attorneys. Most U.S, jurisdictions also
recognize that very rural and sparsely populated areas of
the country do not have the critical mass of cases necessary
to support a full-time public defender’s office, and therefore
rely on judicare. In some states though, this debate has taken
on a livelier tone with proponents of each system touting
what they perceive to be its advantages and the other
system’s disadvantages.

Supporters of judicare and salaried systems both claim to
provide higher quality of services. While the debate is ongo-
ing, the empirical evidence leans in favor of the salaried
model. For example, the Virginia State Crime Commission
found that defendants represented by court-appointed law-
yers received significantly longer sentences than those rep-
resented by public defenders (Masters 2001). A number of
factors help explain this outcome. First, the hourly amount
offered by states to courl-appointed counsel is often so low
that it attracts relatively new and inexperienced attorneys
who are eager for work or more seasoned attorneys who
can do no better. Second, regardless of the guality of the
court-appointed lawyer, there are advantages that come with
specialization. Salaried public defenders focus on criminal
defense and have senior staff to call upon for assistance in
difficult cases. Many private court-appointed lawyers, on the
other hand, do both civil and criminal work to make ends
meet, and may need significanily more time to do the
research needed to represent their criminal clients. It should
be noted that there are very dedicated private attorneys who
provide excellent representation to their indigent clients
through the judicare system. Likewise, many public defender
offices are poorly funded and understaffed and cannot
provide effective representation because public defenders
carry crushing caseloads.

Funding L.egal Assistance

Governments have significant latitude in determining Just
how much they will spend for constitutionally mandated crimi-
nal defense representation. A common problem in criminal
defense work is that some states set the hourly wage for
court-appointed counsel at such a low rate that it reduces
the pool of potential court-appointed defenders. Table 1
underscores the disparity in compensation rates paid fo
private attorneys in criminal defense appointments,
Maryland's is one of the lowest in the nation, while Virginia's
is the highest. Most states impose a per case maximum
payment, but almost all states allow the trial judge to walve
this ceiling.

Hourly Rates of Compensation for Appointed Counsel,
WV and Contiguous States, 2002

Office/Court

Hourly Rate
State {Non-Violent/Violent) Case Maximum
Kentucky $45/550 $1.800
Maryland $30/$50 $1,000
Chio $50/$60 $2,500 to $8,000
Pannsylvania $40/875 nfa
Virginia $90/$80 $445 to $1,235
West Virginia $45/$65 $3,000

Source: The Spangenberg Group, 2002. Rates of Compensation Paid
to Court-Appointed Counsel in Non-Capital Felony Cases at Tral A
State-by-State Overview, October. Note: Case maximums in

Ohlo and Virginia vary by the nature of the case.

Texas has provided a number of chilling examples of what
can occur when compensation rates are set very low,
Appointed Texas defense lawyers have siept and/or were
visibly intoxicated in the courtroom during capital murder
trials.

Civil legal assistance providers also face the difficult prob-
lem of convincing governments and private entities to fund
what may be morally valuable, but not required by law. In
2003, the key sources of funding for civil legal assistance
are the federal government, through LSC, state governments,
|IOLTA programs, private foundations, and attorneys’ fees. A
combination of political factors and a slow economy have
reduced funding from all of these sources.

Given its highly charged political history, the Legal
Services Corporation’s budget has experienced both signifi-
cant gains and cuts over the past 20 years. Overall, even
with an 8.7 percent increase in 2001, its budget has failed to
keep up with inflation (see Table 2}.

CoTable 2 e
Annual LSC Appropriations 1980-2001
Grant Annual LSC Percentage Change
Year Appropriation{$} from Priot Year
1980 $300,000,000 11.1%
1981 321,300,000 71%
1982 241,000,000 -25.0%
1983 241,000,000 0.0%
1984 275,000,000 14.1%
1985 305,000,000 10.9%
1986 202,363,000 -4.1%
1987 305,500,000 4.5%
1988 305,500,000 0.0%
1989 308,555,000 1.0%
1980 316,525,000 2.6%
1991 328,182,000 3.7%
1992 350,000,000 6.6%
1993 357,000,000 2.0%
1994 400,000,000 12.0%
1995 400,000,000 0.0%
1996 278,000,000 -30.5%
1997 283,000,000 1.8%
1998 283,000,000 0.0%
1999 300,000,000 6.0%
2000 303,000,000 1.0%
2001 329,300,000 8.7%
Source: Legal Services Corporation, 20602. Annual LSC Appropriations,
1980-2001. Washington, D.C.. L.egal Services Corporation. Available
on-line at: hitp:/fiwww.Isc.gov/pressripr_al SCA.htm.




To fill in the gap left by cuts to LSC's budgst, many state
governments have stepped in to provide significant indepen-
dent funding for civil legal assistance. In addition, private
philanthropic organizations continue to be an important
source of funding for civil legal assistance.

The two main funding efforts made by states are direct
appropriations and establishing court fees and fines that
generate revenue for legal services programs. Table 3 shows
that there is considerable variation among the states in this
funding. Among the states contiguous to West Virginia, Ohio
is the leader at $5.9 million and West Virginia is at the bot-
tom with $150,000. New Jersey's $12 million combined com-
mitment to civil legal aid is the highest in the nation. Twenty-
two states, including West Virginia, have no court fees or
fines dedicated to civil legal aid, twenty states appropriate
no state funds, and seven (Alabama, Arkansas, Connecti-
cut, Idaho, Mississippi, South Dakota, and Wyoming) pro-
vide no funding assistance to civil legal services.

Direct and Indirect State Confributions to Clvil Legal Ald,
WV and Contiguous States, 2002

State Imposed Total State
State Court Fees and  Confribution
Appropriafions FinesTo Civil Legal Aid
State {in millions) {in millions) (in millions}
Kentucky $1.6 $1.2 $2.7
Maryland $0.5 $2.3 $2.8
Ohio nfa $5.9 $5.9
Pennsylvania $2.6 $2.8 $5.4
Virginia $1.625 $2.55 $4.175
West Virginia $0.15 nfa $0.15

Source: American Bar Association, 2001. Praject to Expand Resources
for Legal Services {PERLS). Washington, D.C.: American Association
Bar. Available on-line at: hitp:/www.abanet.org/legatservices/sclaid/
sclaid_chart.html.

All fifty states have Interest on Lawyers' Trust Accounts
(IOLTA) programs, which, nationwide, provided more than
$160 million in 2001 for legal assistance to the poor. IOLTA
programs mandate that when lawyers hold meney in trust
for a client for short periods of time, they deposit that money
into a statewide aceount that collects interest, which is then
distributed to legal assistance providers statewide. The IOLTA
mechanism currently faces a serious legal challenge before
the U.S. Supreme Court. The Washington Legal Founda-
tion, a conservative public interest law firm which has long
opposed LSC, has challenged the constitutionality of IOLTA
accounts as an unconstitutional taking of private property
{ Phillips v. Washington Legal Foundation). If the Court agrees
with the Foundation's constitutional logic, it could resultin a
substantial cut in available funding.

Attorneys' fees are other important sources of funding.
Many federal laws provide judges the opportunity to award
lawyers’ fees to counsel who successfully sue defendants
engaged in discriminatory or negative behavior. The logic
behind these types of "private attorney general” laws is that
the government cannot pursue every possible wrong in civil
court. However, it can provide an economic incentive to pri-
vate attorneys to bring them to court. The 1996 amendments
to the LSC Act disallowed any LSGC program from accepting
these lawyers' fees.

]

Providing Legal Assistance to the Poor in West
Virginia - Civil Legal Assistance

West Virginia has a proud legal services history, and at
one time was home to four excellent LSC-funded programs.
Wast Virginia's Legal Services programs have consistently
compared favorably with programs nationwide. The Legal
Aid Society of Charleston was founded in 1952 and eventu-
ally became an 1.SC program. Three other LSC programs
were created in the 1970s during the high point of Legal Ser-
vices funding: North Central Legal Aid based in Morgantown,
the Appalachian Research and Defense Fund based in
Charleston, and the West Virginia Legal Services Plan, which
provided service to the northern part of the state.

On January 1, 2002 LAS of Charleston, the Appalachian
Research and Defense Fund, and the Legal Services Plan
were merged to create one statewide LSC grantee, Legal
Ald of West Virginia (LAWV). It was designed by the former
agencies’ board members to be a truly statewide organiza-
tion, although it is based in Charleston. It maintains eleven
offices throughout the state (Beckley, Charleston, Clarksburg,
Huntington, Lewisburg, Logan, Martinsburg, Parkersburg,
Princeton, Westover, and Wheeling). As of December 2002,
it had a staff of 103, including thirty-nine attorneys, twenty-
two paralegals, eight behavioral health advocates, twelve
long-term care regional ombudsmen, nineteen clerical and
support staff and three statewide managers.

In 2002, LAWV's total budget was $6.226 milllon. It re~
ceived funding from LSC (49%), IOLTA (7%}, TANF (15%),
Violence Against Women Act {federai) (9%}, Ombudsman
Program (7%), Behavioral Health Advocates (6%),
fundraising (2.4%), and United Way and other local sources
(7%). The program faces significant funding cuts in 2003.
First, LSC, as mandated by law, cut LAWV's funding by over
$411,000 because according to the 2000 Census, West
Virginia’s poverty population fell since the last census. Sec-
ond, due to the poor economic environment, the IOLTA fund
will yield roughly $300,000 less for civil legal aid in 2003.

Legal Ald of West Virginia's program priorities are fairly
standard for most LSC-funded programs. First, it has an im-
portant partnership with the West Virginia Coalition Against
Domestic Violence and its thirteen regional domestic violence
programs to provide legal assistance to victims of domestic
violence. These efforts are partially funded with federal money
included in the Violence Against Women Act, as well as some
state funding.

Legal Aid of West Virginia has worked with the thirteen
regional domestic violence programs to provide legal assis-
tance to victims who need it, either by a LAWY attorney or
private counsel. In addition, LAWYV provides legal training to
the regional domestic violence programs’ staff to enable them
to assist their clients with their legal problems. These prob-
lems can include the need for a protective order, access to
new housing, access to benefits, divorce and custody assis-
tance, and other legal complications that surround domestic
violence.

Since 1991, LAWY and its predecessors have maintained
the Long-term Care Regional Ombudsman Program. The
Ombudsman Program’s twelve staff members spend most
of their time investigating complaints made by residents of
the state's long-term care facilities. Specifically, the program
investigated cases of patient dumping, physical and finan-

cial abuse of patients, and neglect. In 2001, the staff closed

1,320 complaints and made 854 unannounced monitoring




visits. The Behavioral Health Advocacy Program provides
similar assistance to mental health patients who are in the
state's two mental heaith facilities (Bateman and Sharpe
Hospitals) and in the community.

In addition to these targeted at-tisk groups, LAWY pro-
vides assistance to poor West Virginians. According to LSC
regulations, LAWYV clients’ income must be at or below 125%
of the federal poverty guidelines. For example, a family of
three cannot make more than $18,288 annually to qualify for
LAWY services. Legal Aid of West Virginia represents cli-
ents who are facing housing problems such as foreclosure,
aviction, or substandard living conditions. Legal Aid of West
Virginia represents people who have been denied social
security, Medicare, Medicaid, unemployment compensation,
disability assistance, and other government benefits. In
addition, LAWYV deals with their ¢lients’ access to education
and vocational training. Finally, LAWYV represents individu-
als involved in consumer debt conflicts. In 2001, LAWY
assisted over 10,000 clients. In addition to this work, LAWY
operated the Pro Bono Project in collaboration with the West
Virginia Bar Association. Statewide, over 1,200 private
attorneys have signhed up fo provide at least ten hours per
year in pro bono assistance. In 2001, the Project served 2,425
clients.

Mountain State Justice was formed in 1996 by former LSC
attorneys in West Virginia in the wake of the 1996 LSC
Amendments discussed praevicusly. lf was started with seed
money from the West Virginia Bar Foundation’s IOLTA fund
and other private sources. Today, it supplements these
sources with lawyers’ fees awards. Mountain State Justice
is a non-LSC program designed to pursue impact litigation.
Recently, the program has focused a significant amount of
its attention on consumer debt issues, environmental degra-
dation, including valley-fills, and mine safety.

West Virginia Senior Legal Aid, Inc. is the former North
Cenfral Legal Aid Society. Today, with federal funding, it
provides telephone advice to, and maintains a website for,
senlor West Virginians who have legal concerns, their care-
takers, and their advocates in local senior centers. West
Virginia Senior L.egal Aid does not provide legal representa-
tion.

Clearly, the West Virginia Bar Association has figured
prominently in the development and funding of civil legal
assistance in the Mountain Stale. During its existence, the
Bar Association's |OLTA program has distributed over $8
million to West Virginia legal services programs. It has
distributed another $1.6 million to Senior Legal Aid, Moun-
tain State Justice, the Court Appointed Special Advocate
program, and the WVU Appalachian Center for Law. The
Waest Virginia Bar Association is partnered with Legal Aid of
West Virginia to maintain the Pro Bono Project. The Bar
Association also provides all West Virginians, regardless of
their financial status, access to free legal advice from volun-
teer lawyers every Tuesday evening from 6 p.m. to 8 p.m. at
(800} 642-3617.

Criminal Legal Assistance

Criminal defense assistance is provided in West Virginia
through a mixed system, judicare and salaried public
defenders, which vary among the state’s thirty-one judicial
districts. The statewide provision of both types of indigent
defense is funded by a state governmental agency, West
Virginia Public Defender Services.

Until 1989, indigent criminal defense was provided by a
very meager judicare system, which paid a private attorney
$20 per hour for out-of-court work, and $25 per hour in couit,
with a total per case limit of $1,000 (except for life imprison-
ment cases). In addition, circuit judges had the power to
compel private attorneys {o provide representation at these
rates. In 1989, the West Virginia Supreme Court of Appeals
fundamentally changed this system with its Jewell v. Maynard
(181 W.Va. 571) decision. The Court decided that it was
unconstitutional to require a private attorney to work more
than ten percent of his or her work year in forced, court-
appointed cases. In addition, the Court raised the hourly rates
to $45 per hour for out-of-court and $65 per hour for in-court
work and ordered the legislature to either raise the per-case
limit to $3,000 or eliminate it altogether. Foliowing this
decision, state support for criminal defense assistance to the
poor moved from near the bottom of compensation rates to
the middle of the pack.

The West Virginia Legislature created Public Defender
Services in 1990 and mandated that, in addition to funding
judicare representation, it negotiate with local judges and
lawyers to establish local public defender corporations with
salaried staffs throughout the state. Public Defender
Services acts as a conduit between the state and local pro-
viders of criminal legal aid, While Public Defenders Services
tries fo foster local discussions on how best to provide crimi-
nal legal aid, ultimately those decisions are left to the circuit
bench, who consult with the local bar. In practice, the judges
of the circuits have two choices available to them: devise a
system to find and pay private attorneys to represent
indigent clients or establish an independent public defender
corporation with salaried staff for their circuit. It must be
stressed that the legislature placed significant power in the
circuit bench. The local public defender corporations are
independent of Public Defender Services and the other local
corporations across the state, with thefr own local boards of
directors, made up of representatives of the local bar, bench
and general public. Public Defender Services has imposed
statewide client income eligibility guidelines; for example, a
defendant with a family of three must make no more than
$18,480 annuaily to qualify for assistance. The judicare
systems are also very dscentralized. Circuit judges are re-
sponsible for determining who qualifies for assigned coun-
sel, making assignments, and determining what the assigned
counsel is owed for his or her work, Judges are also empow-
ered to waive the $3,000 per case cap, which many
routinely do.

As of December 2002, there were seventeen local public
defender corporations operating in eighteen of the state’s
thirty-one judicial circuits (the 1st - Brooke, Hancock, and
Ohio, the 2nd - Marshall, Tyter, and Wetzel, the 5th - Calhoun,
Jackson, Roane, and Mason, the 6th/24th - Cabell and
Wayne, the 7th - Logan, the 8th - McDowell, the 9th -
Mercer, the 10th - Raleigh, the 11th - Greenbrier, the 12th -
Fayette, the 13th - Kanawha, the 15th - Harrison, the 18th -
Preston, the 23rd - Berkeley, Jefferson, and Morgan, the 25th
- Boone and Linceln, the 28th - Nicholas, and the 30th -
Mingo). Public Defender Services would like to see local
corporations created in seven additional circuits (the 4th -
Wood and Wirt, 18th - Marion, 17th - Monongalia, 20th -
Randolph, 22nd - Pendleton, Hardy, and Hampshire, 26th -
Lewis and Upshur, and the 29th - Putnam). Public Defender
Services has no desire to see local defender corporations




established in the remaining six judicial circuits due to their
low populations.

The creation of the proposed additional public defender
corporations has been prevented by local bar politics, i.e.,
local attorneys have resisted yielding appointment work to a
local public defender corporation. Proponents of these
expansions argue that they will bring less expensive, more
efficient and effective public defense to the state. In addition
to the potential quality concerns raised earlier, salaried pub-
lic defenders tend to be more cost-effective than their
private counterparts. For example, Public Defender Services
reporled that for the first nine months of FY2001/2002 it
reimbursed private lawyers $13.99 million for representation
in 21,812 cases ($641.28 per case represented). During the
same time period, it gave $11.34 million to public defender
corporations to provide representation in 28,339 cases
{$400.12 per case represented).

West Virginia Public Defender Services faced a signifi-

cant funding shortfall in 2002, over $3 million and faces a ..

similar shorifall In 2003. These shortfalls were the resuit of
stabilizing caseloads and increasing case costs. The legis-
laturs had anticipated that crime rates would continue to
decline as they had in 1999-2000 and cut Public Defender
Services budget by ten percent. For now, Public Defender
Services is dealing with this fiscal crisis by delaying pay-
ments to individual lawyers rather than to the local corpora-
tions, to prevent these programs from being forced to lay off
staff counsel. Clearly, though, this is a temporary fix to a
critical problem. It is unfair to deny lawyers payment for
services rendered and continued shortfalls will send a mes-
sage to the private bar that the state is an untrustworthy
debtor and reduce the number and quality of lawyers willing
to do court-appointed work.

The Future of Legal Assistance to the
Poor in West Virginia

West Virginians should be proud of the yeoman work done
by dedicated lawyers across the state to make our justice
system fairer. West Virginia has an excellent legal aid infra-
structure made up of quality programs that compare favor-
ably to similar programs nationwide. The continuing and
pressing problem facing providers of legal assistance to the
poor in the Mountain State is limited funding. Unfortunately,
as one scans the legal assistance horizon in West Virginia
and the country as a whole, dark clouds loom. The federal
government is again facing the possibility of dramatic bud-
get deficits, as it cuts taxes, increases defense and security
spending, and deals with an economic downturn. The fed-
eral surpluses of several years ago have vanished. Itis there-
fore very reasonable to expect some cuts in federal funding
for the Legal Services Corporation and other federal pro-
grams like TANF and the Violence Against Women Act that
provide funding for legal services to the poor. Finally, the
legal services community waits with bated breath to see what
the U.S. Supreme Court will decide in the IOLTA case {Phillips
v. Washington Legal Foundation).

The fiscal environment for legal assistance is no more
hospitable in West Virginia. The State is facing a significant
deficit and has asked state agencles to reduce their budgets
by up to ten percent. West Virginia Public Defender Services
was exempled from that cut, but given the constitutional
mandate, the legislature will need to increase its funding just
to meet existing shortfalls and future costs. It s possible to

realize cost savings in the program by expanding the num-
ber of public defender offices, but the legislature would have
to break the local impasses that have blocked this move thus
tar. The state could also save costs by cutting the hourly fee
paid to private counsel. However, that action would make it
more difficult to ensure that the Indigent have equal access
to quality representation.

As the civil legal assistance community looks to make up
cuts that have already occurred at the national level and those
that may yet come, the picture is even starker. At present,
West Virginia is at the bottom of contributors to civil legal
assistance. Moreover, given the state's fiscal difficulties, itis
hard to imagine the legislature coming up with additional fund-
ing for civil legal aid in the near future. Recognizing this,
some allies of legal services have proposed a non-tax, par-
tial solution to the problem: a surcharge added to civil court
filing fees that would go to civil legal assistance providers,
The plan has been proposed in past legislative sessions and
failed. In addition, even if the U.S, Supreme Court upholds
IOLTA programs, the reality is that dropping interest rates
have cut into that pool of funding. There is one bright spot
for West Virginia’s legal services community. In the wake of
the most recent [.SC cuts, two Charleston attorneys have
spearheaded a campaign to raise $1.2 million in donations
to make up some of the lost funding.

In the end, though, West Virginia faces an impending cri-
sis in indigent legal assistance. Cuts at the national level will
force cash-strapped states like West Virginia to decide
whether they can continue to strive to keep one of society's
most basic bargains: fair and equal access to the courts.
The choices are difficult. On one side the state faces the
need to raise taxes and/or fees to provide additional rev-
enue for these services, tantamount to political suiclde in
today’s political environment. On the other, West Virginia
faces the prospect of a judicial system where success is
determined by a litigant's net worth, rather than justice. The
first choice is difficult and requires political courage. The sec-
ond may be poiitically expedient, but is morally indefensible.

Notes

The Court incrementally added to the Sixth Amendment's
right to counsel over a twenty-year period. Today criminal
defendants have a right to government-funded counsel in
every important stage of the criminal trial process, including
a right to counsel before being formally charged through to
some appeals of trial court verdicts.

2This debate has been less important In the criminal de-
fense sphere of legal assistance, because criminal defense,
by definition, centers around defending an individual who is
charged by the state with committing a crime. That is not to
say that there is no impact criminal defense work undertaken
in the United States. There are privately funded public inter-
est law groups that do provide appellate representation to
death-row inmates with the hope of not only saving the lives
of their clients, but also limiting or striking down the use of
capital punishment more generally.
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“ The conrts o f this State
shall be open, and every

person, for an injury done to
him, in his person, property
or reputation, shall have

remedy. by due course
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FOREWORD

The thirty-eight members of the Commission on the Future of the West Virginia Judicial System
represent a broad spectrum of West Virginians. Some of us are attorneys, business leaders, or labor
leaders. Others are leaders from the executive, legislative, or judicial branches of State government.
Some head civic organizations and educational institutions. We vary by age, sex, race, educational
background, politics, the area of the State we call home, and in many other ways,

Despite our differences, we are united by our concern for the citizens of West Virginia and our belief
that West Virginia’s court system must change to meet the demands of our changing society and to
better serve the citizens of this great State.

When the Supreme Court of Appeals appointed us to serve on this landmark Commission in August

1997, we dedicated ourselves to conducting a comprehensive review of the state of West Virginia’s

judicial system while keeping in mind the far-reaching implications of our task. We engaged in

extensive information gathering. We held nine public hearings across West Virginia; surveyed all

judicial officers and court personnel; distributed exit questionnaires to petit jurors; surveyed a

g random sample of State Bar members; conducted a statewide public opinion poll; and accepted
submissions through the mail and B-mail. We thank the many West Virginians whose thoughtful
contributions broadened and enhanced the recommendations in this report.

The Commission reached consensus on the vast majority of the recommendations found in this
report; the only written dissent concerns the selection of judges. Some of these recommendations

- are directed to the Supreme Court of Appeals, others will require legislative action, and still others
will require a coordinated effort between all three branches of government.

It is our hope that this report will be much more than a scholarly overview of West Virginia’s court
system. The implementation of the recommendations contained within this report will help create
a system of justice that is accessible to all, timely in its decision-making, fair and equal in its
treatment of those who use it, and accountable to the State’s citizens.
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APPENDIX A
: ADMINISTRATIVEORDER 7

SUPREME COURT OF APPEALS OF WEST VIRGINIA

WHEREAS, the West Virginia Supreme Court of Appeals is committed to a court system which is
fair, accessible, efficient, and accountable; and

WHEREAS, it is the respons1b|11ty of the Court as a public institution to ensure that it ef’f‘ectivel
meets the needs of the citizens which it serves; and

WHEREAS, the structure and procedures of the West Virginia Judicial System have not been
subject to a thorough, critical examination since the “Judicial Reorganization Amendment”
of 1974; and

WHEREAS, transformations in the social and cultural landscape in the ensuing iwenty years have
dramatically changed the nature of the problems which the court system is being asked to
resolve;

NOW, THEREFORE, IT IS ORDERED that the Chief Justice appoint a Commission on the
Future of the West Virginia Judicial System and direct that it:

(1) Examine the trends, both internal and external to the court system, which
are affecting the role of the court as an institution and the delivery of its
services;

(2) Assess the performance of the court system in light of established
standards of fairness, accessibility, timeliness, and accountability;

(3) Identify the strengths upon which to build as well as the obstacles to
overcome to enable the court system to improve its performance;

(4) Make recommendations as to structural, organizational, and procedural
changes that will ensure a just, effective, responsive, and efficient court
system into the next century; and

(5) Develop a general plan to implement the recommendations; and

IT IS FURTHER ORDERED that in this endeavor the Commission consider the experiences and
perspectives not only of the judicial officers and others who work within the system, but also
those individuals, organizations, and agencies that are served by the court system;and

IT IS FURTHER ORDERED that the Commission submit its deliberations and recommendations
to the Supreme Court of Appeals in the form of a final report by December 1, 1998.

ENTER: OCTOBER 2, 1997

CHIEF JUSTICE




ISSUE 22: RESPONSIBILITY FOR
INDIGENT DEFENSE
REPRESENTATION

Under the Sixth Amendment to the
United States Constitution and wunder Article
3, Section 14 of the West Virginia
Constitution, an indigent person must be

64

provided, without cost, an attorney to
represent him or her in the defense of a
criminal, juvenile or other case involving
significant jeopardy to liberty or due process
interests of the indigent individual, Tn West
Virginia, the responsibility for indigent
representation is carried out by two methods.

First, the appointed counsel system,
utilizing private attorneys, operates in all 55
countics of the State. Approximately 800
appointed counsel and service providers are
reimbursed anmually by the West Virginia
Office of Public Defender Services (PDS) for
fees and expenses incurred in the
representation of indigents. The PDS office
now pays in excess of 28,000 bills per year.

The second method for providing
indigent representation is through the Public
Defender Corporation system, that is overseen
by the PDS. The Public Defender system
operates 18 offices in 15 circuits (involving 23
counties); each office operates as a non-profit
legal corporation with its own board of
directors. The system provides 102 full-time
lawyers and 59 support persormel devoted
exclusively to indigent defense.

The total number of cases handled by
private appointed counsel and public
defenders continues to increase, growing
approximately 16% per year. This increase
stems from .a variety of causes inchuding:
significant increases in drug-related cases;
increased filings involving domestic violence
and child abuse and neglect; and the
substantial increase in the mumber of State
Police {over 200 new officers) that has
resulted in more arrests.

In each of the past eight years, the
Public Defender offices handled cases at the
average rate of less than 3200 per case.




Private appointed counsel costs. have risen
yearly over the same period, currently
averaging $545 per case. However, attorneys
fees, whether charged by a public defender or
appointed counsel, average $250 or less n
almost half (48%) of all cases. Because
caseloads have continued to increase
dramatically over the past several years,
budget shortages of the funds necessary for
the payment for appointed counsel are a
recurrent problem.

To ensure adequate and cost-effective

indigent  defense  representation,  the
Commission  makes  the  following
recommendations:
22.1 The Legislature should consider
alternate methods of compensation for
appointed private attorneys, such as
flat-rate. contracts or part-time
employment by Public Defender
offices.

The Legislature should establish
additional Public Defender offices in
the counties most likely to achieve the
greatest cost savings and to avoid
negative economic impact on the local
private bar.

22.2

Because conflicts of interest arise in
many criminal cases, so that both the
Public Defender office and private
counsel must be appointed, the Public
Defender Corporations in
conjunction with Public Defender
Services should establish a “separate-
office method” to keep those cases in
the Public Defender office. '

22.3

22.4 The Legislature should establish a
pilot project to study the accuracy of
self-reported financial information on

“client eligibility affidavits” used, to
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determine whether or not an individual
is indipent. The results of that
program would indicate whether a
statewide audit program would result
in significant savings because fewer
persons would qualify for free
attorney representation.
22.5 The Legislature should review
whether the current list of offenses
where indigents must be provided
counsel without cost involve some
proceedings where appointed counsel
is not constitutionally required. If
such proceedings are identified,
consideration should be given to
eliminating them from the statutory
list of cases where appointed counsel
is required. Child abuse and neglect
and mental hygiene proceedings
should not be considered in the
Legislature’s review.
22.6  Under its rule-making authority, the
Supreme Court should require that
circuit and magistrate courts schedule
hearings and other court appearances
in criminal matters so as to reduce
"waiting in court” time that increases
costs in appointed counsel cases.
227 The Legislatare should adjust
penalties with regard to a number of
minor offenses so as to avoid possible
jail time and, therefore, the right to
counsel.
22.8  The Supreme Court should require
that all judges assess costs against all
defendants whether or not the
defendants are represented by a Public
Defender.

Comments on the Commission’s
Deliberations: Tn view of the heightened




vulnerability and needs of participants n child
abuse and neglect and mental health
proceedings, the Commission added the last
sentence to recommendation 22.5 which
removes child abuse and neglect and mental
hygiene proceedings from the list of cases the
Legislature should consider in its review.

Upon further review of these

recommendations, the Commission added
recommendation 22.8.

o
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WV PUBLIC DEFENDER SERVICES

Estimated Savings from Public Defender Offices

Savings calculated by taking the average cost of total private counsel billings (including supplemental and direct
expenses), subtracting the average cost of Public Defender cases, including carry-over from previous years, then
multiplying by the number of Public Defender cases.

The above method employs the only comparable data availabie throughout the period shown. Since FY 2000 more
sophisticated measurements are available. This method overstates Public Defender savings in varying degrees from year
to year due to coeunting cases not completed in the year in which they were opened in both that year and in the succeeding
year. Private counsel billings are understated in that they include duplicates for a given case in the form of supplemental

and direct expense billings.

This method is correct from a financial reporting standpoint In that Public Defender cases were funded in both fiscal years.

Fiscal Year

89/90

90/91

91/92

92/93

93/94

94/95

05/96

96/97

97/98

98/99

99/00

Average Costs

A/C $186.03.

P/ID $137.70
$48.33

A/C -$307.79
P/D -$202.49
$105.30

A/C -$393.07

P/D -$202.59
$190.48

AIC -$396.25

P/D -$190.44
$205.81

AIC -5427.97

P/D_-$188.34
$239.63

AIC -$492.95

P/D_-$200.89
$292.06

A/C -$526.57

P/D -$197.28
$329.29

A/C -$543.93

P/ID -$197.95
$345.98

AC -$537.81

P/D $252.71
$285,10

A/C $526.92

P/D_$258.78
$268.14

A/C-$562.95
P/D-$255.97
$306.98

Savings

2,726

5,400

$131,747

$568,620.

12,000* = $2,285,760

13,442 =

16,350 =

23,048 =

29,832 =

38,289 =

34,677 =

33,903 =

36,461=

$2,766,498

$3,817,950

$6,804,252

$9,823,379

$13,250,688

$9,886,413

$9,090,750

$11,192,797




00/01

01/02

02/03

03/04

04/05

05/06

06/07

07/08

1089-2008

* 1961-02 case load estimated

Note: Using only closed cases could result in a decrease
less in some years). This method would underestimate Pu
ahove by 25% results in a savings of $117,359,926.

Moreover, these numbers do not reflect any adjustment fo
offset any reduction to allow for use of work in progress.
the U.S. Bureau of Labor consumer price index) is 63.2%.

A/C-3601.74

P/D-$339.43
$262.31

A/C-5641.28

P/D-$400.12
$241.16

A/C $623.05
P/D $428.31
$194.74

AIC $628.76

P/D $421.40
$207.36

AIC $616.94

P/D $387.91
$229.03

AIC $636.61

P/D $297.85
$338.76

A/C $687.20
/D $330.57
$356.63

A/C $751.98

P/D $299.23
$452.75

Total Savings:

X 34,892=

X 28,339=

X 29,106=

X 30,312=

X 32,026=

X 42,789 =

X 44,669=

X  45640=

$9,152,520

$6,834,233

$5,668,102

$6,285,496

$7.541,728

$14,495,201

$15,930,305

$20,663,510

$156,479,049

Public Defender Services
15 January 2008

in the above figure by as much as 25% (maximum;
blic Defender savings. However, even reducing the

r inflation. Such an adjustment would more than
The cumulative effect of inflation since 1990 (using
Each year shown above should be increased by an

average of 3.5%, more in some years, less in others. For simplicity's sake, this calculation is not shown.







TEN
PRINCIPLES

Or a PusLic DEFENSE DELIVERY SYSTEM

February 2002

Approved by American Bar Association House of Delegates, February 2002, The American Bar
Association recommends that jurisdictions use these Principles to assess promptly the needs of

public defense delivery systems and clearly communicate those needs to policy makers.




INTRODUCTION

The ABA Ten Principles of a Public Defense Delivery System were sponsored by the
ABA Standing Commitcee on Legal and Indigent Defendants and approved by the ABA
House of Delegates in February 2002. The Principles were created as a practical guide for
governmental officials, policymakers, and other parties who are charged with creating and
funding new, or improving existing, public defense delivery systems. The Principles consti-
tute the fundamental criteria necessary to design a systemn chat provides effective, efficient,
high quality, ethical, conflict-free legal representation for criminal defendants who are unable
to afford an attorney. The more extensive ABA policy statement dealing with indigent
defense services is conrained within the ABA Standards for Criminal Justice, Providing
Defense Serviees (3d ed. 1992), which can be viewed on-line (black letter only) and purchased
(black letter with commentary) by accessing the ABA Criminal Justice Section homepage at

hewp:/fwew.abanet.org/crimjust/home himl,
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produced a paper entitled “The Ten Commandments of Public Defense Delivery Systems,”
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ABA TEN PRINCIPLES
OF A PUBLIC DEFENSE DELIVERY SYSTEM

Black Letrer

The public defense function,
including the selection, funding,
and payment of defense counsel,
is independent.

Where the caseload is sufficiently
high, the public defense delivery
system consists of both a defender
office and the active participation of
the private bar.

Clients are screened for eligibility,
and defense counsel is assigned and
notified of appointment, as soon as
feasible after clients’ arrest, detention,
or request for counsel.

Defense counsel is provided sufficient
time and a confidential space within
which to meet with the client.

Defense counsel’s wotldoad is
controlled to permit the rendering
of quality representation.

Defense counsel’s ability, training,
and experience match the complexity
of the case.

The same attorney continuously
represents the client until completion
of the case.

There is parity between defense
counsel and the prosecution with
respect to resources and defense
counsel is included as an equal
partner in the justice system.

Defense counsel is provided with and
required to attend continuing legal
education,

Defense counsel is supervised
and systematically reviewed for
quality and efficiency according
to nationally and locally adopted
standards,




ABA TEN PRINCIPLES
OF A PUBLIC DEFENSE DELIVERY SYSTEM

With Commentary

- The public defense function, including
the selection, funding, and payment of
defense counsel,! is independent. The public
defense function should be independent from

political influence and subject ro judicial
supervision only in the same manner and to
the same extent as retained counsel.? To safe-
guard independence and to promote efficiency
and quality of services, a nonpatisan board
should oversee defender, assigned counsel, or
conrract systemns.3 Removing oversight from
the judiciary ensures judicial independence
from undue political pressuses and is an
important means of furthering the independ-
ence of public defense.d The selection of the
chief defender and staff should be made on
the basis of merit, and recruitment of ator-
neys should involve special efforts aimed at
achieving diversity in artorney staff.?

~* Where the caseload is sufficiently high,G
. the public defense delivery system con-
sists of both a defender office” and the active
participation of the private bar. The private
bar participation may include part-time
defenders, a controlled assigned counsel plan,
or contracs for services. The appointment
process should never be ad hoc,? but should
be according to a coordinared plan directed
by a full-time administrator who is also an
attorney familiar with the varied requirements
of praciice in the jurisdiction.10 Since the
responsibility to provide defense services rests
with the state, there should be state funding
and a statewide structure responsible for
ensuring uniform quality stacewide. 1t

~ Clients are screened for eligibility, 1% and
defense counsel is assigned and notified
of appointment, as soon as feasible after
clients arrest, detention, or request for
counsel. Counsel should be furnished upon
arrest, detention, or rcquest,13 and usually

within 24 hours thereafter.14

" Defense counsel is provided sufficient

time and a confidential space within
which to meet with the client. Counsel
should interview the client as soon as practica-
ble before the preliminary examination or the
trial date.?> Counsel should have confidendial
access to the chient for the full exchange of
legal, procedural, and facrual information
between counset and client, 16 To ensure
confidential communications, private meeting
space should be available in jails, prisons,
courthouses, and other places where
defendants musc confer with counsel.}?

Defense counsel’s worlkload is controlled
.- to permit the rendering of qualiry repre-
sentation, Counsel’s worldoad, including
appointed and other work, should never be
so large as to interfere with the rendering of
quality representation or lead to the breach of
ethical obligations, and counsel is obligaced to
decline appointments above such levels, 18
Narional caseload standards should in no
event be exceeded,!? bur the concept of work-
load (Le., caseload adjusted by factors such as
case complexity, support services, and an
attorney’s nonrepreseneacional duties) is a
more accurate measurement.20




" Defense counsel’s ability, training, and

" experience match the complexity of the
case. Counsel should never be assigned a case
that counsel lacks the expetience or training to
handle competently, and counsel is obligated
to refuse appointment if unable to provide
ethical, high qualicy representarion, 21

* " The same attorney continuously

i represents the client until completion

of the case. Ofen referred to as “vertcal
representation,” the same attorney should
continuously represent the client from inicial
assighment through the trial and sentenc.
ing.22 The attorney assigned for the direct
appeal should represent the client throughout
the direct appeal.

¢ There is parity between defense counsel
. and the prosecution with respect to
resources and defense counsel is included as
an equal partner in the justice system. There
should be parity of workload, salaries and
other resources (such as benefits, technology,
facilities, lepal research, suppore staff] parale-
gals, investigators, and access to forensic sery-
ices and experts) becween prosecution and
public defense.23 Assigned counsel should

be paid a reasonable fee in addition to acrual
ovethead and expenses.24 Conrracts with
private attorneys for public defensc services
should never be ler primarily on rhe basis of
cost; they should specify performance require-
ments and cthe anticipated workload, provide
an overflow or funding mechanism for excess,

unusual, or complex cases, 23 and separately
fund expert, investigative, and other liigation
support services.?6 No parz of the justice
system should be expanded or the workload
increased without consideration of the impact
that expansion will have on the balance and
on the other components of the justice
system. Public defense should participate as
an equal partner in improving the justice
system.2” This principle assumes that the
prosecuror is adequately funded and support-
ed in all respects, so that securing paricy will
mean thar defense counsel is able to provide
quality legal representation,

.Defense counsel is pravided with and
- 'mquired to attend continuing legal
education. Counsel and staff providing
defense services should have systernatic and
comprehensive training appropriate to thejr
areas of practice and at least equal to that
received by prosecutors.28

2" Defense counsel is supervised and
o systematically reviewed for quality
and efficiency according to nationally and
locally adopted standards. The defender
office {both professional and support staff),
assigned counsel,or contrace defenders shonld
be supervised and periodically evaluated for
competence and efficiency.2




NOTES

1 «“Counsel” as used herein includes a defender office,
a criminal defense artorney in a defender office, a con-
tract atorney, or an attorney in private practice
accepring appointments, “Defense” as used herein
relates to both the juvenile and adule public defense
SyStems.

2 Nagional Advisory Commission on Criminal Juscice
Standards and Goals, Task Force on Courts, Chaprer
13, The Defense (1973) [hereinafter “NAC"Y,
Standards 13.8, 13,9; National Study Commission on
Defense Services, Guidelines for Legal Defense Systems
i the United States (1976) [hereinafter “NSC"],
Guidelines 2.8, 2.18, 5.13; American Bar Associarion
Standards for Criminal Justice, Providing Defénse
Serviges (3[d ed. 1992) [hereinafter “ABA"], Standards
5-1.3, 5-1.8, 5-4.1; Standards for the Administation of
Assigned Connsel Systems (NLADA 1989) [hereinafter
“Assigned Counsel”], Standard 2.2; NLADA
Guidelines for Negotiating and Awarding Consracts

for Criminal Defense Services, (1984) [hercinafter
“Contracting”], Guidelines 1I-1, 2; National
Conference of Commissioners on Uniform State Laws,
Model Public Defeuder Aet (1970} [hereinalter

“Model Act”], § 10(d); Insticuce for Judicial
Adminiscration/American Bar Association, Juvenile
Justice Standards Relating to Counsel for Private Parties
(1979) [hereinafter “ABA Counsel for Private Parties”],
Standard 2.1(D).

3NsC, supra note 2, Guidelines 2,10-2.13; ABA,
supra note 2, Srandard 5-1.3(b}); Assigned Counsel,
supra note 2, Standards 3.2.1, 2; Contracting, supne
note 2, Guidelines 11-1, I1-3, TV-2; institute for
Judicial Adminiscration/ American Bar Association,
Juvensle Justice Standards Relating to Monitoring (1979)
[hereinafter “ABA Monitoring”], Standard 3.2,

2 Judicial independence is “the most essentiak charac-
ter of a fice sociery” (American Bar Association
Standing Committee on Judicial Independence,

1997),
2 ABA, supra note 2, Standard 5-4.1

6 “Sufficiently high is described in detail in NAC
Standard 13.5 and ABA Swandard 5-1.2. The phrase
generally can be understoed to mean that there are
enough assigned cases w suppore a full-time public
defender (raking into account distances, caseload
diversiry, etc.), and the remaining number of cases
are enough 1o suppore meaningful involvement of
the private bar.

7 NAC, supra note 2, Standard 13.5; ABA, supra note
2, Standard 5-1.2; ABA Counsel for Private Parties,
supra note 2, Standard 2.2, “Defender office” means a
full-time public defender office and includes a private
nonprofir organization operating in the same manner
as a full-time public defender office under a conmace
with a jurisdiction,

8 ABA, supra note 2, Standard 5-1.2{a) and (b); NSC,
supra note 2, Guideline 2.3; ABA, supra note 2,
Standard 5-2.1.

9 NSC, supre note 2, Guideline 2.3; ABA, supra nose
2, Srandard 5-2.1.

10 ABA, suprt note 2, Standard 3-2.1 and commen-
tary; Assigned Counsel, suprz note 2, Srandard 3.3.1
and commentary n.5 (duties of Assigned Counsel
Administrator such as supervision of arcorney work
cannot ethicatly be performed by a non-arterney, cit-
ing ABA Model Code of Professional Responsibility
and Model Rutes of Professional Conducr).

1 N5, supra note 2, Guideline 2.4; Model Ace,
sipra note 2, § 10; ABA, supra note 2, Standard 5-
1.2(c); Gideon v. Wainwright, 372 1.5, 335 (1963)
(provision of indigent defense services is obligation of
state),

12 For screening approaches, see NSC, suprz note 2,
Guideline 1.6 and ABA, suprz note 2, Standard 5-7.3.

13 NAc, supra note 2, Standard 13.3; ABA, supra
note 2, Standard 5-6.1; Model Acr, supre note 2, § 3
NSC, supra rote 2, Guidelines 1.2-1.4; ABA Counsel
for Private Parties, supse note 2, Standard 2,4(A).

M nsc, supra note 2, Guideline 1,3,

15 American Bar Associatioa Standards for Criminal
Justice, Defense Punction (37 ed, 1993) [hereinafier
“ABA Defense Funcrion”], Standard 4-3.2;
Perfarmance Guidelines for Criminal Defense
Representation (NLADA 1995) [hereinafter
“Performance Guidelines”], Guidelines 2,1-4.1; ABA.
Counsel for Privace Parties, supra note 2, Standard 4.2.
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Recommendations of the West Virginia Indigent Defense Task Force
Introduction

Because of legislative concerns about the rising cost of providing legal defense services to
West Virginia’s indigent citizens, the West Virginia Indigent Defense Task Force was formed. The
Executive Director of the West Virginia Public Defender Services requested the Task Force to
evaluate West Virginia’s indigent defense system and make recommendations for improving the
quality and cost-effectiveness of those services it provides. The task force was composed of citizen
volunteers from all arcas and interests, including private attorneys, public defenders, prosecutors,
and representatives of the legislative, executive and judicial branches of state government. The Task
Force had the resources of the Public Defender Services Director and his staff, and The Spangenberg
Group, a private consultant nationally recognized as an expert in this subject, to assist with the
gathering of information, compilation of statistics, and analysis of public defender systems within
the state and throughout the country. The primary resources used by the Task Force in its work, in
addition to its valuable knowledge of the members, were the results of a questionnaire to the state’s
public and private defenders, prosecutors, and judges and the statistical information and analysis of
the Spangenberg Group. In addition to the significant amount of time spent by individual members
reviewing literature, studies, statistics, and other information, the Task Force held meetings on
October 7, November 9, December 16, 1999, and January 14, 2000, which resulted in the consensus
approval of the following recommendations. These recommendations reflect the Task Force’s
conclusion that West Virginia’s Public Defender System, when compared to other systems in other
states, is a good system which provides quality representation to the indigent at a reasonable cost

to the taxpayers but which, through these recommendations, will be a significantly better system.




Recommendation #1: The Legislature Should Amend §29-21-13a to require That
Court-Appointed Counsel Claims be Submitted Within Six
Months after the Date of Service.

The current policy of allowing court-appointed attorneys up to four years after a disposition
of the case to submit payment vouchers is too lenient and prevents PDS from being able to present
policymakers with timely and accurate indigent defense caseload and expenditure data. As it now
stands, the Executive and Legislative branches are left to establish policies based upon indigent
defense data that is over two and a half years old.

Many of the data problems highlighted in the Spangenberg report could be resolved if the
faw required court-appointed attorneys to submit vouchers within a reasonable time. The longer an
attorney waits after the completion of the case to submit the voucher, the greater the probability for
incomplete or inaccurate record keeping, the greater probability of payment and processing
problems, and the greater the adverse impact on budgeting and effective cost monitoring and control.
As such, we strongly urge the Legislature to reduce the window for submitting vouchers from four

years to six months.

Recommendation #2: The Legislature Should Establish a West Virginia
Indigent Defense Advisory Commission

The Task Force found the collaborative process involved in bringing together a broad based
coalition to address indigent defense problems to be an effective way to improve the quality and
cost-effectiveness of the indigent defense system. The Task Force believes that the indigent defense
system can be substantially improved by continuing this process through the creation of a Public
Defender Services Advisory Commission to aid the Executive Director in his mission. The
Commission should be broad based, and include judges, legislators, prosecutors, court-appointed
attorneys, public defenders and law enforcement representatives.

The Advisory Commission would provide advice, support, and guidance to the Executive
Director of PDS on the following areas of concern: securing adequate financing; overseeing budget

preparations; developing procedures to monitor the caseloads of public defenders; developing and




instituting performance measures to permit qualitative reviews of each circuit’s indigent defense
system; establishing indigent defense standards and guidelines; evaluating the need for quality
indigent defense services.

The Commission members should be chosen with regard to their experience and
expertise in managing law-related organizations, and/or their expertise in fiscal and personnel
management generally. Commission members should receive no compensation for servicing,
except for reimbursable expenses for Commission meetings, to reduce the fiscal impact to the
state. The Commission should meet upon the call of the Executive Director of PDS or the
Commission chairman, but not less than twice a year.

The Commission appointments should be made from as broad a geographic area as possible.
Some would serve by virtue of their position and others would serve a four-year term and could be
reappointed to one additional four-year term. Perhaps most importantly, we believe the Commission
members should be chosen to reflect a collaborative approach to criminal justice problem-solving,
with a demonstrated commitment to the delivery of legal services to the indigent. As such, the Task
Force proposes the following eleven-member Commission:

. The Administrator of the West Virginia Supreme Court of Appeals;

o Two retired or former circuit judges to be appointed by the President of the West
Virginia Judicial Association and one to be appointed by the Chief Justice of the
West Virginia Supreme Court of Appeals.

o One lawyer, experienced in providing legal services to the indigent, appointed by
the
President of the West Virginia State Bar;

. One current Chief Public Defender, appointed by the Executive Director of Public
Defender Services;

o One lawyer currently engaged in court appointed criminal defense work,
appointed
by the Governor;

L The Director of the Prosecutor’s Institute;

. The State Police Superintendent;

L One person experienced in providing education and training in the field of
criminal
justice, to be appointed by the Governor;

L Two non-lawyers who have a demonstrated commitment to the delivery of legal

setvices to the indigent, one to be appointed by the President of the Senate, and
one to be appoint by the Speaker of the House,




The Task Force believes that it has gained substantial insight and provided valuable input
with respect to the PDS over its short tenure and strongly believes that continued and regular
oversight by a similarly constituted group would be of significant benefit in ensuring the overall goal
of providing high quality, cost-effective legal services to indigent defendants in West Virginia.
Also, if the other recommendations of the Task Force are implemented, on result should be the
availability of much more reliable data and information with which to evaluate the PDS and make
well-informed judgements about other possible changes that might increase its effectiveness and

efficiency.

Recommendation #3: The Legislature Should Increase the Amount of Money
Allocated to PDS for the Specific Purpose of Hiring qualified
MIS Staff & Increasing Salaries of PDS staff to a Competitive
Level.
Any organization that is vested with overseeing a $27 million dollar operation should

be given the tools to ensure that the citizens of West Virginia are getting both qualitative and cost-
efficient services for their money. For an operation that is almost entirely dependent on a
computerized voucher processing and case-tracking system, we find the lack of Management
Information System at PDS to be unwise and imprudent. A Management Information staff would
assure timely creation, implementation, and continuation of essential computer support and the
Management Information Specialist could also make site visits to assist Public Defender
Corporations with their computers and case-tracking problems to reduce reliance on outside
consultants., Additionally, PDS administration salaries are well below similar positions in
comparable states. If PDS is expected to retain its knowledgeable staff, the salaries must be made
competitive with other comparable state jobs. We recommend the Governor authorize the Executive
Director to develop and submit a budget proposal which creates and funds an adequate Management
Information System and appropriate salary support and we recommend the Legislature approve these

funds.




Recommendation #4: The Legislature Should be Requested to Adequately Fund the
Auditing Division, the Resource Center, and Appellate Division
of the PDS as Required by Statute.

As highlighted in the Spangenberg Report, PDS’s actual expenditures for the central office
in FY 1989 were $383,643.14. Over ten years time, the central administration expenditure has
actually decreased 2.52%, to $373,964.99. During the period from FY 1994- FY 1998, voucher
processing increased 19.84% (from 28,741 to 34,442) and public defender caseload rose 124.64%
(from 10,061 to 22,602). The PDS cannot fulfill its mission under these restrictions.

Public Defender Services provides funds to attorneys and other service providers who defend
indigent defendants accused of crimes and other wrongdoings in order to ensure that constitutionally
required due process protections are afforded to all citizens regardless of wealth. To accomplish this
mission, West Virginia Code §29-21-6 requires PDS to operate an Auditing Division, a Resource
Center and an Appellate Division. The Task Force believes that the failure to adequately fund these
PDS functions has led to increased cost throughout the indigent defense system. We recommend
that the Governor authorize the Executive Director of PDS to develop and submit a budget proposal

which fully funds these functions, and we recommend the Legislature approve these funds.

RESPECTFULLY SUBMITTED

=t DL Leor,
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Chapter 1

Introduction

Overview: Indigent Defense in West Virginia
Public Defender Services (PDS) is a statewide agency of the executive branch responsible

for the administration, coordination and evaluation of local indigent defense programs in West
Virginia’s 31 judicial circuits. All funds for indigent defense in West Virginia are provided in a state
general-fund appropriation. The Executive Director of PDS, appointed by the Governor with the
consent ofthe Senate, is authorized to make grants to and contract with Public Defender Corporations
in those judicial circuits in which the chief judge and/or the majority of active local bar members
have determined a need for a public defender office. By statute, all Public Defender Corporations
must have a Board of Directors consisting of appointees by the local counfy commission, the county
bar association and the Governor. Currently, 24 of West Virginia’s 55 counties are served by 16
Public Defender Corporations. The remaining 30 counties rely solely on assigned counsel to provide
representation to indigent defendants. Since 1989, PDS has also been statutorily required to provide
training and technical assistance to indigent defense providers and to operate an appellate division

to represent indigent defendants in appeals in the state’s supreme court.

Funding History of Public Defender Services

For several years, Public Defender Services has experienced recurring funding problems.
The West Virginia Legislature appropriated the same amount of money ($14,210,905) for PDS in
each of the three fiscal years FY 1995- FY 1997. At some point during each of those years, PDS
depleted its resources and because of this, PDS carried a certain level of debt from year to year.
During this same time period a combination of factors, including aq reported rise in drug-trafficking
and domestic violence cases, new mandatory jail terms, changes to abuse and neglect representation
policies and an increase in police hirings, resulted in a reported 33% increase in PDS’s annual
caseloads (up from 49,629 in FY 1995 to 66,034 in FY 1997).! Subsequently, PDS’s accrued liability
has grown from year to year, PDS closed FY 1995 with a debt 0f 3,795,053, In FY 1996, despite

1 As reported in Public Defender Services Annual Reports,




a supplemental state appropriation of $3.5 million, PDS finished the fiscal year with a debt level of
approximately $4.5 million, Another supplemental appropriation of $3.4 million in FY 1997 still
left PDS with a debt of $5,041,190 heading into FY 1998. Despite a 3.4% increase in its FY 1998
state funding (from $17.6 million to $18.2 million), PDS depleted its resources after only five
months. A further supplemental appropriation still left PDS with a debt of approximately $4 million
atthe close of FY 1998. In FY 1999, the Legislature increased the appropriation to over $22 million
and increased it another 22.61% (up to $27,110,905) for FY 2000.%
Statewide Studies of Public Defender Services

Prompted by the rise in indigent defense caseload, the subsequent funding problems, and the
rapidly increasing indigent defense budget, the West Virginia Legislature’s Standing Committee on
Government and Finance, Performance Evaluation and Review Division was directed in 1998 to
study PDS as the first step toward improving the state’s provision of indigent defense services.

The Standing Committee’s report estimates that the state could potentially save between

$2.2 million and $5.4 million by:

L providing public defenders to circuit courts that do not have Public Defender
Corporations;

L expanding existing public defender offices where caseload levels require heavier use of
private attorneys; and

° creating multiple Public Defender Corporations in large circuits to reduce conflicts of

interest and fo reduce caseload problems.

Since 1991, PDS has reported that public defender average cost-per-case has remained stable
(actually decreasing 2.29% from $202.59 in 1991 to $197.95 in 1997) while assigned counsel
average cost-per-case has increased more than 77% (from $307.80 to $545.82).* The performance
review team concluded that Public Defender Corporations are most cost effective and efficient due
to the fact that public defenders have more familiarity with indigent defense cases, are more

specialized, and do not have to “re-invent the wheel” with each new case. In FY 1997, Public

2
The FY 1999 general fund appropriation of $22,110,905 was sufficient o cover PDS expenses without requiring a supplemental appropriation,

3 These are PDS calculated cost per case numbers. The Legislative Oversight report concluded that PDC cost per case ranged between $200-
$300. A fuller discussion of cost per case data follows in Chapter 2.




Defender Corporations were reported to handle over 58% of the cases statewide (38,299 of 66,034)
yet accounted for only 33.5% of the total dollars earmarked to cases represented in the same year
($7,581,417 of $22,652,095).

The second major finding in the report is that PDS does not adequately monitor the quality
ofindigent defense services as required by statute. The report highlights the need for PDS to institute
performance and workload standatds. The Executive Director of PDS recognizes the need to assess
the quality of indigent defense, but high caseloads and budget problems have forced him to dedicate
all supplemental increases to the PDS budget toward public defender and assigned counsel
representation costs instead of dedicating funds to monitoring compliance and performance.

At approximately the same time, a Subcommittee of the Joint Standing Committee on the
Judiciary issued a report with similar recommendations to ensure adequate and cost-effective
indigent defense representation. Among other findings, Joint Standing Committee on the Judiciary

recommended that the Legislature consider:

° alternate methods of compensation, including part-time public defender offices;

° establishing additional public defender offices in the counties most likely to achieve the
greatest cost savings;

o establish a “separate-office method” (i.c., a second public defender) to keep conflict cases
in public defender offices;

o studying the accuracy of self-reported financial information on indigency screening forms.

Attempts to Redress the Issues Highlighted in the Reports

Bills have been submitted to the Legislature in each of the past two years o address the on-
going problems with indigent defense in West Virginia. Though ultimately unsuccessful, the draft
bills proposed expanding the powers of PDS, switching the authority to activate local Public
Defender Corporations from the chief judges and/or local bars to the PDS, limiting the number of
billable hours assigned counsel can be compensated for annually, restricting the period during which
assigned counsel may submit payment vouchers, and establishing a Public Defender Services
Administrative Fee Account. All revenues from this funding source would have been earmarked for
the sole benefit of PDS.

Despite the recommendations of the legislative oversight report and the joint standing




committee on the judiciary, no new policy changes regarding PDS have been enacted by the

Legislature.

West Virginia Indigent Defense Task Force

In an effort to try a new approach to resolve the problem, the Executive Director of PDS
invited members of the Spangenberg Group (TSG) to meet with representatives from the Executive
Branch, the Legislature, the state bar, local indigent defense boards, and local public defenders to
learn firsthand about indigent defense problems in the state, to observe public defender practices and
to discuss the merits of expanding the public defender system in West Virginia as a means to contain
costs.

The Spangenberg Group is a nationally recognized research and consulting firm located in
West Newton, Massachusetts, which specializes in the improvement of indigent defense systems.
The Spangenberg Group had conducted research in all fifty states and provides consultative services
to developing and developed countries which are reforming their legal aid delivery programs. For
over fourteen years, The Spangenberg Group has been under contact with the American Bar
Association’s Bar Information Program (BIP), which provides support and technical assistance to
individuals and organizations working to improve their jurisdictions’ indigent defense systems. As
the ABA’s primary provider of technical assistance relating to indigent defense systems, The
Spangenberg Group has worked with judges, bar associations, state and local governments,
legislative bodies and public defender organizations in over forty states around the country. The
May 1999 fact finding mission to West Virginia was conducted under the auspices of BIP.*

Our experience has led us to conclude that indigent defense improvements can be

substantially enhanced by bringing together representatives from key criminal justice agencies, the

4 The Spangenberg Group Is uniquely qualified to assist PDS explere indigent defanse cost containment, In 1980, Robart Spangenberg,
Prasident of TSG, conducted an analysis of indigent defense services In West Virginia as a member of Abt Associates under a grant from the U.S.
Department of Justice, Law Enforcement Assistance Administration. The subsequent repon, A Proposed Statewlde Public Defender System for the State
of West Virginia, reviewed the history of public defender services In West Virginia, calculated staffing and budgetary needs for a statewide public defender
system and supported the move toward statewide oversight of indigent defense services. Robert Spangenbarg atso testified before the West Virginia
Legislature during the session that first craated PDS. For the past several years, TSG has provided PDS officials with comparison data from olher states
regarding indigent defense services and practices under the BIP program.

Additionally, Robert Spangenberg is the recognized expert on indigent defense cost containment. In September 1986, Spangenberg wrote
“Containing the Cost of Indigent Defense Programs™ on behalf of the U.S. Department of Justice, National Institute of Justice.

4




Legislature, the judiciary, the executive branch, and others to collaboratively tackle a particular
problem within the criminal justice system. The common ground found by task forces addressing
problems in indigent defense within the context of the overall criminal justice system.

With this in mind, the Executive Director of PDS appointed a 25-member task force (See
Appendix A) to address the concerns associated with rising costs and caseloads. The Task Force
retained the services of The Spangenberg Group to help them understand the issues from a national
perspective. What follows is a review of West Virginia’s indigent defense data (Chapter 2), the
results of a statewide indigent survey (Chapter 3), and a discussion of how West Virginia’s

indigent defense data compares to data from other states (Chapter 4).




Chapter 2
West Virginia Indigent Defense Data Audit

At the first meeting of the Indigent Defense Task Force, two initial problems were raised
regarding the task force’s direction and goals. The first regarded the reliability of the indigent
defense data traditionally reported by Public Defender Services. Some members of the task force
indicated that PDS’s data should not be taken at face value as a true depiction of indigent defense
costs and caseloads in West Virginia. The second problem raised was in regard to the inclusiveness
of the project and whether or not it was proper to proceed with a study and recommendation without
allowing people with a stake in the criminal justice system to offer their insights and
recommendations. This chapter discusses West Virginia indigent defense data in depth and Chapier
3 discusses the results of an indigent defense survey sent out to justice, judges, prosecutors, chief
public defenders, and private court-appointed attorneys in an attempt to address the concerns of

inclusiveness.

Issues with Public Defender Services Data Reporting

Inthe 1999 Legislative Oversight report, the auditors conclude: “The lack of comparable data
makes it difficult to formulate an accurate comparison of cost-effectiveness between private
attorneys and public defenders.” Tn a letter to the task force dated October 15, 1999, Chief Justice
Larry V. Starcher echoed the sentiments of the legislative auditor: “I believe that any effort to better
control costs in our state’s indigent defense system will be difficult or even impossible, unless there
is first a recognition that the PDS’s method of making calculations and comparisons of the purported
cost of public defender representation vs. appointed counsel are - as the Legislative Auditor recently

concluded - not valid.”




PDS Case-Tracking System and Case Counting Practices

The Spangenberg Group subsequently proceeded to conduct an independent audit of the PDS
indigent defense data. To understand the results of that audit, it is necessary to briefly explain the
complexity of undertaking such a task. First, we would like to state that we were impressed by the
diligence with which PDS staff maintains and verifies the thousands of vouchers expected to be
processed on an annual basis. We have been in several jurisdictions where caseload data problems
are caused by people responsible for data processing who do not care about the reliability of the data.
That is not the case in West Virginia. Unfortunately, the case-tracking system itself precludes easy
data analysis, and without the benefit of an MIS staff person, we understand why PDS has chosen
to report data in the manner it has.

In any evaluation TSG conducts, we generally like to look at a five-year time period, at the
very least, o look for trends and abnormalities in the reported data. In 1994, PDS operated a Q&A
Case Management System.’ Diskettes were sent to PDS from each Public Defender Corporation on
a monthly basis. Each disk contained data files in standard ASCII format that reflected total cases
opened, total cases closed, and time spent on cases and office administration for that month. Prior
to FY 98, each disk was loaded into a master file one at a time. The data was checked for missing
field data (only ficlds reported on were verified) and correctly entered field data. Repotts were run
for each month’s data and printed out for manual compilation into statewide data. That data was
then exported out of the database onto a diskette because PDS did not own a computer large enough
to handle the data storage needs of 12-15 offices’ data over a year’s time. Unless a series of cases
or the summarized data stood out as odd or unusual, an in-depth look at the data was not possible
given the time frame in which the reporting needed to be completed.

In FY 98, PDS began to insist on the upgrading of all equipment and software from DOS
environments to Windows environments and from Q&A Database to Time Matters Case Tracking.

During the roll out to Time Maiters it was discovered that a few were incorrectly addressing

8 The Spangenberg Group is indebted 1o the assistance of Kellie Carper of PDS for helping us get up to speed on all of the PDS computer
databases in a very short time period. Much of this section relies on a preliminary memo Ms. Carper drafted to familiarize us with the case-Iracking system.
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the opening of new cases. With the computer hardware and software in PDS being greatly
improved, they are now able to import all of a Corporation’s data from one year into a database
without having any file corruption problems. We are told that when PDS identified the offices that
were counting cases incorrectly, they were able to stack those cases and sort by the assigned Circuit
Coutt case number, opened date or closed date and last name in order to identify “duplicates” and
remove those from the open and close databases. However, no paper backup or verification
exists in the office for the data and the absence of day-to-day database management, a concise
data-entry manual, and ongoing hands-on training still raise some validation issues in our mind.

On the assigned counsel side, PDS has traditionally kept track of court-appointed counsel
vouchers on a main-frame system until 1991. At that time, separate tables were developed on Q&A
to produce assigned counsel data consistent with public defender case-tracking procedures. The
ability of Q&A to track the heavy volumes of vouchers on a peer-to-peer network was problematic,
and subsequently, separate databases for each year had to be downloaded and stored on a diskette
apart from the system. After two-years of design and installation, PDS began tracking vouchers on
an Oracle data-base in the summer of 1998.

In short, because of the level of computerization and the lack of staff with management
information system knowledge and the need to remove and store prior years’ data on diskettes, PDS
was left in the situation of producing annual statistics thatfepoﬁed on the cases paid within the just
closed fiscal year rather than the cases disposed in that same year. In West Virginia, private
appointed counsel are allowed to submit one voucher every six months after appointment and a final
voucher any time up to four years after the formal disposition of the case. Additionally, attorneys
may submit vouchers after any intermediate disposition in juvenile cases. Because of this generous
standard for submission of bills, payments to assigned counsel in any given year may include
payments on cases from the prior years, and/or two billings for a single case.

The result of this has been a slight inflation of the assigned counsel numbers as traditionally
reported for FY 94 through FY 97. The degree of the reported assigned counsel caseload inflation
would have been much more significant had it not been for the fact that a certain percentage of the

vouchers for cases disposed in that fiscal year are not sent in and processed during that same year.




But because PDS recognized that the caseload figures were indeed inflated to some degree, they
attempted to make valid comparisons between assigned counsel and public defenders by determining
the number of cases for which public defenders did any work during a given year. Thus, a fiscal
year’s report of public defender cases would include any case open at the start of the fiscal year, plus

any new assignments.

The Spangenberg Group’s Independent Audit of PDS Data

It is our conclusion that PDS’s data reporting was a best case effort to compare apples to
apples given their limited resources, and does not reflect any attempt to make Public Defender
Corporations look better than assigned counsel. Still, The Spangenberg Group believes that the PDS
data reporting is not an effective way to analyze caseload and cost-effectiveness. When comparing
caseload data, TSG recommends that a “case” be defined uniformly for both public defenders and
assigned counsel, and, whenever possible, to have a “case” be defined as a single charge, or set of
charges, arising out of a single incident and concerning one defendant in one court proceeding.®

The effort to look at West Virginia’s indigent defense caseload in this manner was quite
daunting, The Spangenberg Group has to import all of the various databases for each of the fiscal
years, confirm that data fields matched, and combine all the data into a single database,” We then
matched assigned counsel vouchers with the same case number, totaled the expenses and counted
it as one case in the year the disposition occurred, regardless of when the voucher was processed.
Similarly, public defender case counts were based on disposed cases only. The result, we believe,
is that for the first time West Virginia policy makers will have significantly improved data from

which to make informed decisions.

6
This is the “case” definition recommended by the Nalional Center for State Courts and the Conference of State Court Adminlistrators, The
Conference of State Court Administrators and the National Centar for State Couris’ publication, State Court Model Stafistical Dicfionary, 1989, instrucls
administrators to “[clount each defandant and al charges involved in a single incldent as a single ¢ase (page 18).”

7
The Spangenberg Group would like to acknowledge John Rogers and the PDS staff, most notably Keilie Carper and Sheila Coughlin, for
their cooperation and valuable assistance in giving us access to all of their data, We would also like to acknowledge the assistance of our management
information specialist, David Newhause, who created the unified West Virginla FY24-98 indigent defense database used n this analysis.




Analysis of West Virginia Indigent Defense Data

We began our analysis by comparing the difference between the cases actually closed during
a given fiscal year by public defenders and assigned counsel and caseload numbers as traditionally
reported. We then compared the cost associated with only those closed cases for each fiscal year by
tracking the dollars spent on those cases during that year. On the public defender side, the difference
in traditional reporting of cases versus actual disposed cases is quite dramatic. In FY 1994, PDS
reported that Public Defender Corporations had a caseload of 16,350. By our accounts, Public
Defender Corporations closed 10,061 cases in that year. In each of the next three fiscal years, the
difference between the traditional reporting of cases and disposed cases becomes greater, such that
by FY 1997, the number of traditionally reported cases (38,299} is approximately 72% greater than
disposed cases (22,248). This is due to the fact that, traditionally, a case is counted in one fiscal year
as a new assignment and may then be counted again as an open case in a subsequent year if the case
was not previously disposed. As such, the difference between the counting methods will grow
disproportionately, as shown in Chart 2-1.

Chart 2-1
Comparison of Disposed Cases vs. Traditional Reporting of Cases, FY 94-FY 98

Public Defender Corporations
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Chart 2-1 (Continued)
Comparison of Disposed Cases vs. Traditional Reporting of Cases, FY 94- FY 98

Private Court Appointed Counsel
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On the assigned counsel side, the difference between the traditional reports and disposed cases
is less dramatic, but still significant. The most important variable here is timely submission, receipt
and processing of vouchers, If vouchers are not submitted in a timely fashion, the difference between
the traditional reporting and disposed cases will be more noticeable. In FY 1997, the difference
between the PDS numbers (18,414) and TSG numbers (17,919) is quite small. We believe this is
because the majority of vouchers for cases disposed of in FY 1997 have been processed. After FY
1997, the assigned counsel cascload drops dramatically to 14,909 in FY 1998, and again to just
13,694 in FY 1999 (Thus far, 3,876 cases have been closed and paid during FY 2000). This leads
us to confirm our belief that many vouchers are not submitted for payment during the fiscal year in
which the case is closed.® '

Because of the drop-off in reported recent-assigned counsel cases, we have concluded that

g
The reduction in assigned counsel disposed cases from FY 1994 (21,784) 40 FY 1997 (17,919} is due to the introduction of new Public Defender

Corporations in some circuits. Additionally, the database detected 889 cases without a disposition date. Since these cases could potentially be from any of nine
fiscal years (FY 92- F'Y 00), this adds up to approximately 100 additional cases per year.
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the best year to look at for analysis is FY 1997. Table 2-2 (see page 12) is a circuit-by-circuit
analysis of West Virginia Public Defender Services’ indigent defense expenditures and caseloads
for FY 1997. Comparative tables for the other fiscal years (FY 94- FY 98) are included in
Appendix B.

In FY 1997, there were 40,167 indigent defense closed cases in the state. The cases cost the
state $17,857,445. During that year, Public Defender Corporations in 14 circuits handled 55.39%
of the closed cases (22,248) for 42,46% of the total expenditure ($7,581,415). Conversely, private
court-appointed counsel handled 44.61% of the caseload (17,919) for 57.54% of the indigent defensce
expenditure ($10,276,030).

This means that in FY 1997, the average cost-per-case for Public Defender Corporations was
$340.77. The average cost-per-closed-case for assigned counsel for the same time period was
$573.47. The cost-per-closed-case figure for assigned counsel does not fluctuate dramatically
between assigned counsel practicing in Public Defender Corporation ($579.40).

Chart 2-3 shows that the average cost per case for both Public Defender Corporations and
assigned counsel has remained relatively stable over the five year span of FY 1994 to FY 1998.

Chart 2-3
Analysis of West Virginia Indigent Defense Cdst Per Case, FY 94-98

Public Defender Corporations vs Private Court-Appointed Attorneys
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Of course, some types of case cost more to defend than others. Before one assumes that
public defenders are always more cost efficient than private court-appointed attorneys, one should
study the percentages for each type of case the Public Defender Corporations and private attorneys
are handling. For instance, if public defenders are merely handling all of the misdemeanor cases in
a circuit and leaving all of the felony cases for private attorneys, one would naturally expect the
private attorneys’ cost per case to be significantly higher.

Table 2-4 (see page 15) has the breakdown of indigent defense cases by case type for the
fourteen circuits that had Public Defender Corporations in FY 1997, Since public defenders are the
primary provider in these circuits, it is not unexpected that they handle the majority of felonies
(4.423 of 5,649 or 75.11%), misdemeanors (14,036 of 16,509 or 85.02%), and juvenile cases (2,334
of 3,266 or 71.46%). Additionally, public defenders handled the majority of paternity, parole
revocation, habeas and other’ cases. Private assigned counsel handled the majority of mental
hygiene (2,242 of 2,905, or 77.18%) and abuse/neglect cases (844 of 944, or 84.91%)."° A similar
breakdown for the other fiscal years can be found at the end of the report (See Appendix C).

Thus, the question becomes what is the cost of representing clients in mental hygiene and
abuse/neglect cases? Because Public Defender Corporations, by definition, do not bill by the case,
the only cost per case information obtainable is for assigned counsel. Table 2-6 (See page 16) shows
the breakdown of private court-appointed counsel cost per case by case type for FY 1997. (For other
fiscal years, see Appendix D). On average, mental hygiene cases are the least expensive cascs to
represent ($104.79 per case). Conversely, abuse/neglect cases are the second most expensive type
of case ($1,423.80) to handle next to habeas claims, due, in part, to the number of appearances
required for such cases. Mental hygiene cases represent over 20% of the total caseload handled by
private court-appointed counsel (3,621 of 17,919), while comprising approximately 3% (663 of
22,248) of the public defender caseload. Onthe otherhand, abuse and neglect cases make-up 7.59%

9
Other cases are defined as: contempt; extradition; fugitive; magistrate appeal; mandamus; prohibition; racidivist; supreme court and
tarmination cases.

10 There are several reasons why assigned counsel handle a greater percentage of mental hyglene and abuse/neglect cases. Many of the
circuits with Public Defender Corporations had existing local attorneys who specialize In mental hygiene and abuse/neglect cases prior to the existence
of the public defender. It is reporled that some judges continue to appoint these privale altorneys because of their expertise. Also, abusel/neglect cases
often Involve families with more than one child. Bacause of conflicts of interest, PDC can only be appointed to one individual in these cases.
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of the assigned counsel caseload (1,360 of 17,919) compared to less than 1% of the public defender
caseload (150 of 22,248).

Thus, for comparison purposes, it may be prudent to remove mental hygiene and
abuse/neglect cases from the court-appointed counsel caseload in an effort to compare apples to
apples with the Public Defender Corporations’ data in regard to cost per case. In FY 1997, court-
appointed attorneys represented defendants in 3,621 mental hygiene cases at a cost of $379,444, and
1,360 clients in abuse/neglect cases at a cost of $1,936,371. Excluding these cases, private court-
appointed attorneys handled 12,938 cases at a total cost of $7,960,213.94, This raises the average
court-appointed cost per case to $615.25, significantly higher than the public defender cost per case
of $340.77.

A Closer Analysis of the Circuits that have Instituted PDC’s during FY 94-98

Over the course of the five year span, two circuits (5" and 6th/24th) have started Public
Defender Corporations. Based on the conclusions above, one would expect to see the circuits’
average cost per case to decrease after the introduction of the corporation.

The Public Defender Corporation in the 6th/24th circuit began atthe start of FY 1995. Initial
start-up costs drove the circuit’s indigent defense cost per case up slightly during the initial year, but

had consistently held the cost per case down below the FY 1994 measure of $237.50.

Chart 2-7
Historical Analysis of Cost Per Case Before and After Start-up of PDC

6th/24th District Cost Per Case
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Chart 2-7 (Continued)
Historical Analysis of Cost Per Case Before and After Start-up of PDC

5th District Cost Per Case
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In the 5" circuit, the Public Defender Corporation was instituted after the start of FY 1997,
Subsequently, the public defender cost per case spikes during the initial year, due to start-up costs
associated with opening a new defender office (purchasing technologies, etc.) Though the data for
FY 99 and FY 00 are substantially incomplete, initial indications are that the public defender cost

per case continued to decrease the circuit’s average cost per case below FY 1998 levels.

Assessing the Cost-effectiveness of Public Defender Corporations

Of course, cost per case is not the only relevant statistic in assessing the cost effectiveness
of an indigent defense system. The Spangenberg Group believes that cost per capita is another
factor to consider in analyzing indigent defense costs. In FY 1997, circuits with Public Defender
Corporations had a significantly higher cost per capita ($11.37) than circuits without Public
Defender Corporations ($7.81). There are several factors that could explain this difference. During
the course of our work there has been some evidence that some judges are routinely reducing
vouchers and/or not appointing counsel in all cases in which a lawyer could be appointed. If true,
this would drive down the cost per capita in circuits with no Public Defender Corporations. The
scope of this study precludes us from studying the appointment process and voucher review process

in every circuit, but it would be advisable in the future for PDS to compare the numbet of cases in
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assigned counsel circuits with some other measure (e.g. reported cases filed or case as reported by
the courts) to gauge whether or not the judicial appointment process and voucher review system has
a significant effect on the cost per capita figures in non-Public Defender Corporation circuits.

What we can say at this point in time is that in most circuits, the number of indigent defense
cases in a circuit has a more direct impact on indigent defense costs than do capita figures. In
circuits with Public Defender Corporations, there is more than double the number of cases per capita
(0.028) than in circuits without Public Defender Corporations (0.013). Thus, when weighing the
merits of instituting a Public Defender Corporation, it is best to consider both cost per capita and
cases per capita, among other factors.

Again, The Spangenberg Group cautions against making wholesale indigent defense
systemic changes based solely on cost per case, cost per capita and case per capita figures alone.
Cost-effectiveness cannot be the sole motivating force for changing the current system of providing
indigent defense services, especially if such a change would substantially decrease the quality of
representation. We would advise that a qualitative review of each circuits” indigent defense system
be undertaken prior to such changes to gauge if each circuit provides adequate defense services."

For instance, the caseload levels of Public Defender Corporations must be looked at in light
of the effect caseloads have on representation quality.!? Though many states have workload
standards are aspirational rather than binding, we found that 15 states have implemented some kind
of workload guidelines. The only national source that has attempted to quantify a maximum annual
public defender caseload is the National Advisory Commission (NAC), which published its
standards in
1973, In that report, Standard 13.12 on Courts states:

The caseload of a public defender attorney should not exceed the following:
felonies per attorney per year: not more than 150; misdemeanors (excluding

1 In this respect, we mirror the Legislative oversight report. On paga 31, the report quotes: “A primary purpose of Public Defender
Services is to ‘provide high qualily legel assistance to indigent person’ (§29-21-1). Achieving this purpose would provide rights and privileges guaranteed
to alf citizens' by the U.S. and state constitutions, and it ‘reaifirms the faith of our citizens in our government of faws.” The agency's [PDS] principal charge
is ‘the development and improvement of programs by which the stafe provides legal representation to indigent persons' (§29-21-4). To accomplish this
purpose, the agency’s statute requires it to monitor the dalivery of legal services to ensure for quality, compliance and improvement (§28-21, sactions 3,4,6
and 13a).....[tjhe Legislative auditar found that the State office lacks management information that monitors the quality of services, compliance with the
Caode, and improvement needs.

2
1 The Spangenbarg Group’s familiarily with Indigent defense workload stand ards is quite extensive. In 1996, The Spangenberg Group, under
the ausplces of ihe American Bar Association, Bar Information Program, undertook the project of collecting and categorizing national, state and local
standards and guidslines relating fo the administration of indigent defense services.
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traffic) per attorney per year: not more than 400; juvenile coutt cases per attorney

per year: not more than 200; Mental Health Act cases per attorney per year: not

mote than 200; and appeals per attorney per year: not more than 25."

Additionally, commentary to Standard 5-5.3 of the American Bar Association Standards
references the public defender caseload standards developed by the National Advisory Commission,
noting they “have proven resilient over time, and provide a rough measure of caseloads.”"*

The average number of cases per attorney in those circuits with Public Defender
Corporations has remained relatively stable over the five years period studied in this report (See
Table 2-8, page 21). In FY 94, the average public defender disposed 223.58 cases. In FY 98, the
number was 221.59. The Spangenberg Group strongly cautions the Task Force about jumping to
any conclusions based upon these numbers. Simple numerical case counts are important to consider,
but this manner of counting oversimplifies the actual work put into some types of cases and fails to
accurately reflect the amount of time required to adequately process defendants in different types
of cases. Such systems also fail to track the time attorneys spend on activities that are essential to
their specific role, such as traveling, waiting in court, or participating in training. Without an
accurate case counting system or method for measuring the time required to adequately handle the
caseload, it is difficult to project staffing needs and justify budget requests based on the above
numbers.

For instance, Table 2-8 shows that the Public Defender Corporation in the 13" judicial circuit
has lower case-per-attorney numbers than many of the other circuits. Yet, that does not mean that
the attorneys in the Kanawha County public defender office are underutilized. In West Virginia, the
public defender statute §29-21-6 calls for PDS to “operate an appellate advocacy division for the
purpose of prosecuting litigation on behalf of eligible clients in the supreme court of appeals.”
Given the limited resources of PDS, the appellate division is not operating out of the PDS offices.

! circuit,

The majority of appellate cases are handled by the Public Defender Corporation in the 13
Though the Spangenberg Group has not had the opportunity to assess the quality of appellate

representation in the local Public Defender Corporation, we do believe that the practice of having

13 Natlonal Advisory Commission en Griminal Justice Standards and Goals, Task Force on Courts, Courts (Washingtan, D.C.,
1973), p. 186.

4 Amerlcan Bar Assoclation Standards for Criminal Justice Providing Defanse Services, Third Edition, p. 72,
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the PDC handle the Appellate cases skews all of the caseload numbers for the Kanawha County
Public Defender Corporation.

Appellate cases generally are more expensive and time consuming to represent than trial-
level cases. Additionally, beginning in January 1996, the 13" Circuit has been operating a public
defender criminal research center statutorily required of PDS. Subsequently, the 13" Circuit is the
one Public Defender Corporation circuit that has had a higher public defender cost per case than

assigned counsel cost per case from year to year:

13th District Cost Per Case
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e e =

FY 1994 FY 1995 FY 1996 FY 1997 FY 1998

The Spangenberg Group believes that the most accurate method of analyzing public defender
caseloads is through a case-weighting study that allows policy-makers to establish state specitic
caseload standards and determine staffing needs and resource allocation for defense attorneys.
Currently, there is no way to compare the workload of public defenders in West Virginia to
determine the number of hours that are spent doing in-court versus out-of-court activities. Once
workload standards are established, it is much easier to determine when and if a Public Defender
Corporation has reached an excessive caseload level. Policy-makers can then determine whether
it is more effective to allocate additional resources to the corporation or to spend the money on

private assigned counsel.

PDS and Data Reporting

West Virginia Code §29-21-6(d) requires Public Defender Services to “operate an accounting
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and auditing division to require and monitor the compliance with this article by Public Defender
Corporations and other persons or entities receiving funding or compensation from the agency.” The
statute calls for this division to prepare reports concerning the evaluation, inspection, or monitoring
of Public Defender Corporations and assigned counsel attorneys and assist the Executive
Director prepare budgets and statistical analysis,

We believe that no organization can be expected to perform proper auditing or statistical
analyzes without the resources to do so. TSG committed a significant amount of the time and
resources of our MIS specialists, in addition to a significant amount of time committed by PDS staff,
in order to create the database used in this study. In FY 1989, PDS’s actual expenditures for the
central office was $383,643.14. Over ten years time, the central administration expenditure has
actually decreased 2.52%, to $373,964.99. During this same period, PDS has lost one full-time
equivalent position (from nine in FY 89 to eight in FY 99). Payroll for nine staff members in FY
89 was $228,843. This too has dropped, down 1.22% to $226,060.

Analyzing central administration functions for the same period as the caseload analysis
above (FY 94 - FY 98), we find that the staff of PDS has been required to process and audit more
vouchers, and oversee more Public Defender Corporations, for less money. In FY 1994, PDS
audited and processed 28,741 vouchers for assigned counsel'® and 10,061 disposed cases from
Public Defender Corporations. The total appropriation for appointed counsel and Public Defender
Corporations, including a supplemental appropriation of $4,138,488, was $15,874,393. The central
administration expenditure in FY 1994 was $371,348.15, bringing the total expense for indigent
defense up to $16,245,741. The central administration expenditure represented 2.29% of the total
indigent defense budget.

By FY 1998, the number of assigned counsel vouchers to be processed had risen 19.84%
(from 28,741 to 34,442) and public defender caseloads had risen 124.64% (from 10,061 22,602).
The total appropriation for assigned counsel and public defenders in FY 98 was $24,210,905. Inthat
year, the PDS central administration expenditure was $402,340,92, or less than 1.7% of the total

indigent defense cost ($24,613,246). In our opinion, PDS has been expected to oversee a growing

18 . ’ ' . .
Vouchar processing statistics differ from disposed case counts. Voucher processing In any given fiscal year necessarlly includes
processing and auditing vouchers representing cases clased during pas fiscal years in addition to ones from the current fiscal year.
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indigent defense workload for a diminishing amount of administrative money from FY 94 to FY 98,
making it difficult to conduct the type of statistical analysis completed for the Task Force.
Finally, the increasing expectations for PDS staff to audit and process more and more
vouchers while monitoring Public Defender Corporation case reporting practices should be
understood in light of staff salaries. For an organization responsible for processing and auditing
payment vouchers in excess of $20 million a year, it is difficult to believe that there is no person on
staff at PDS dedicated to overseeing the management information system. It is also important to
point out that although each PDS staff member does not devote 100% of his or her time to data
auditing/processing, the majority of the people responsible for processing and auditing the vouchers

make, on average, approximately $20,000 per year. Table 2-9 lists PDS staff and salaries:

Table 2-9
PDS Staff & Salaries
Position FY 98 Current
Executive Director $55,000 $55,000
Admin. Officer $31,212 $36,048
Supervisor || $31,140 $36,048
Paralegal $22,902 $26,978
Office Assistant [l $22,128 $26,028
Office Assistant Il $17,680 $22,032
Accounting Assistant (2) $13,896 $16,236
Total: $193,948 $218,368
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Chapter 3

Statewide Indigent Defense Survey

At the initial meeting of the Task Force, the Executive Director of PDS made it clear that he
believed the funding crisis could be lessened by accepting the Legislative Oversight
recommendation to expand the public defender system. Because the Task Force is very broad-based,
not all members share this view. During the October 7* meeting, some task force members
expressed their opposition to expanding the public defender system and showed strong support for
the assigned counsel program existing in many judicial circuits, The argument runs that even if
Public Defender Corporations are proven to be more cost-effective, quality of representation may
be hurt by moving to a public defender system due to burgeoning caseloads and the inexperience
of many younger public defenders.

In the spirit of inclusion, Delegate Rick Stanton, Chair of the House Judiciary Committee,
suggested that the Task Force conduct a survey of those individuals who have experience and a
vested interest in West Virginia’s indigent defense system (justices, judges, prosecutors, public
defenders, and private court-appointed attorneys) to gauge their opinions of the cost-effectiveness
and quality of the current system and fo hear viewpoints for improvements. Toward that end, The
Spangenberg Group prepared a questionnaire, in cooperation with the Task Force Chair, John
McCuskey, and PDS distributed it in early November, The survey was distributed anonymously and
thus the individuals results are confidential. Each of the survey responses was processed and
analyzed by The Spangenberg Group.'®

Besides general background information, the survey asked four basic questions:

. How satisfied are you with the current method of providing indigent defense services?

. Do you believe that indigent defense counsel generally receive adequate support services
(i.e. paralegal staff, social workers, investigators, expert witnesses) to defend their
clients?

1
6 TSG acknowledges the work of Iris Brisendine of PDS for facilitaling the collection of survey responses on behalf of our

organization.
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. Is there a difference in the quality of defense representation between public defenders and
court appointed counsel?
. What would you do to improve indigent defense services?

Survey Results
The Spangenberg Group would like to acknowledge the extreme thoughtfulness in which the
vast majority of surveys were answered. Many respondents wrote detailed answers, and several
respondents drafted letters to express their opinion on indigent defense in West Virginia at length.
Of the 1,028 surveys sent out, The Spangenberg Group analyzed 340 (a response rate of
approximately 33%).” Table 3-1 breaks down the response rates by position within the criminal
justice system. Since the surveys are greatly weighed toward private court-appointed attorneys, The

Spangenberg Group has analyzed the response by position within the criminal justice system:

Table 3-1
Indigent Defense Survey Response Rates
Position Survey Sent Out  Responses Received Response Rate
Justice/Judge 71 31 43.66%
Prosecutor 55 28 47.27%
Public Defender 16 13 81.25%
Private Court-Appointed Lawyer 9206 278 30.68%
Other™® 0 5 0.00%
Total 1,028 353 34.34%

Justices/Judges

Of the 32 justices/judges that responded, 16 (50%) stated that a Public Defender Corporation
is the primary method of providing indigent defense services in their current circuit. Over 81% of
this group (13 of 16) reported their satisfaction level with the current method of providing indigent

services as either “very satisfied” or “somewhat satisfied.” Asked to explain their responses, these

v Analysis was based on all surveys received at our offices by November 23, 1999.

18
Four respondents classified thelr positions as “olhesr”. The four responses ware: 1.}Bar County Preskient; 2.)Expert Witness; 3.)Legal
Services; 4.)Magistrate; and 4.) State Government Aftomey. For purposes of analysis, the responses from numbers 1-3 ware included in the private court-
appointed attorneys answer. The magistrates's answers were included in the judges raesponses. The State Government Attorney was grouped with the
prosecutors.

26




justices/judges generally responded positively to the performance of the Public Defender

Corporations. Typical responses included:

. “Our public defender office does a real good job. I think it is a big improvement over the
old appointed counsel system.”

. “Still too much reliance on the private bar. Public defenders need greater resources at
trial level and on appeal.” and

. “We have a great public defender system. Well staffed with competent lawyers.”

No judges in circuits with Public Defender Corporations claimed they were “very
dissatisfied” with the current indigent defense system, and just two stated that they were “somewhat
dissatisfied.”® One of these two judge’s dissatisfaction level is a result of the Public Defender
Corporation being understaffed and therefore does not pay enough attention to the specific
defendant. This judge stated that, “[t]Joo much of the work is not done with specific defendant in
mind, but [rathet] with overall caseload.” The other judge commented that her/his dissatisfaction
was due to the process of appointing private counsel in conflict cases being too slow, resulting in
too many continuances of felony cases.

The justices/judges that serve circuits with no Public Defender Corporation also expresses
a high level of satisfaction with indigent defense services, Twelve of 16 (or 75%) responded that
they were either “very satisfied” or “somewhat satisfied” with the current method of providing
counsel to indigent defendants. A typical response from these judges was: “Defendants get
exceptional representation by competent attorneys who are in private practice.” However, one judge
in this group expressed the opinion that “some attorneys submit excessive statements for simple
cases.”

As with judges in circuits with Public Defender Corporations, no judges in assigned counsel
circuits were very dissatisfied with the current system of indigent defense. Two of the four
remaining judges were somewhat dissatisfied. Only one of these two offered an explanation,
claiming that “[t]he same services could be supplied at less cost through a Public Defender

Corporation.”

19 Only one judge in a Public Defander Corporation circuit claimed that she/he was nelther satisfiad nor dissalisfied. This judge
stated that the Public Dafender Corporation was just instituted in October 1898 and it was too early to comment on its merits.
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Table 3-2 displays the breakdown of justice/judges satisfaction level with the current
system. Overall, the majority of justice/judges who responded to the survey state that they are

very satisfied with the way indigent defense is provided in West Virginia:

Table 3-2
Justices/Judges Satisfaction Level with Current Indigent Defense System

ﬂmarv Indigent Defense Provider Satisfaction level Number Per%ritl
PDC Very Satisfied 8 50.00%
Somewhat Satisfied 5 31.25%

Neith Satisfied nor Dissatisfied 1 6.25%

Somewhat Dissatisfied 2 12.50%

Very Digsatisfied 0 0.00%

AC Very Satisfied 10 62,50%
Somewhat Satisfied 2 13.33%

Neith Satisfied nor Dissatisfied 2 13.33%

Someawhat Dissatisfied 2 13.33%

Very Dissatisfied 0 0.00%

Overall Very Satisfied 18 56.25%
Somewhat Satisfied 7 21.88%

Neith Satisfied nor Dissatisfied 3 9.38%
Somewhat Dissatisfied 4 12.50%

Very Dissatisfied 0 0.00%

Over 78% (25 of 32) of justices and judges who participated in the survey believe that
defense counsel receive adequate support services to defend their clients. Three respondents
claimed that they did not know (9.68%), while another four justice/judges believe that defense
attorneys do not receive adequate paralegal, social service, and/or investigatory services.

The Task Force was interested to see if judges who work in circuits with a Public Defender
Corporation believe that either public defenders or assigned counsel provide indigent defendants
with better representation. Ofthe 16 judges in Public Defender Corporation circuits, 12 offered their
opinion on this question. Exactly half (6 of 12) justice/judges responded that there was no
difference in representation. These six justice/judges were overwhelmingly favorable in their praise

of both public defenders and assigned counsel, as shown in these examples:
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. “Our local public defender is staffed with seasoned, experienced trial lawyers who give
spirited defense - just like the lawyers 1 choose for appointment.”

. We are fortunate to have both well-trained public defenders and experienced private
assigned counsel which both provide very competent representation to indigent criminals
that appear in my court. We also have well trained assigned counsel who represent
indigent parties very aggressively in abuse and neglect cases.”

Of the six justice and judges who do believe that there is a difference in the quality of
defense representation between public defenders and assigned counsel, the majority (5 of 6) believe
public defenders provide better quality defense services. All five commented to some degree that
their belief is grounded in the fact that public defenders have far more experience in criminal
defense work than do assigned counsel. The one judge who felt that assigned counsel provide better
representation believes that assigned counsel attorneys have more time to devote to a case,

Perhaps the most important question of the survey is the one that asks, “What would you do
to improve indigent defense services?” Because this was an open-ended question, devised to solicit
wide-ranged responses, TSG has categorized the responses into sub-groupings to help the analysis.

Twenty of the 32 justices/judges surveyed offered suggestions. Table 3-3 displays the responses:

Table 3-3
Justices/Judges' Suggestions for Improving Indigent Defense Services
Suggested Improvement Number Percent
Expand PD system 6 30%
More Oversight of Current System 5 25%
More Training 3 15%
Better Funding 2 10%
Faster Payments 2 10%
Raise AC rates i 5%
No improvement Needed 1 5%
One judge in a circuit with no Public Defender Corporation stated:
. “It appears to me that indigent defense services may be overpriced in many instances.

Many of the vouchers submitted for payment reflect continuing research on criminal
offenses of which the attorney should obviously be aware. How many years should an
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attorney require to learn and understand the elements of larceny, shop-lifiing, burglary,
breaking and entering and the like?”

Another judge responded:

. “Provide free training seminars to attorneys who provide representation to indigent
clients. Monitor closely the payments to attorneys on indigent cases. Appoint attorneys
according to their skills and experience as opposed to random assignments.”

Prosecutors

The 27 prosecutors who responded to the survey estimated that approximately 73.8% of their
workload, on average, is related to processing indigent defendants.®® As withthe justices and judges,
the prosecutors generally are satisfied with the current method of providing indigent defense

services, regardless of whether or not they serve in circuits with Public Defender Corporations.

Table 3-4
Prosecutors' Satisfaction Level with Current Indigent Defense System
Primary Indigent Defense Provider Satisfaction level Number Percent
PDC Very Satisfied 54.55%

27.73%
9.09%

Somewhat Satisfied

Neither Satisfied nor Dissatisfied
Somewhat Dissatisfied 9.09%
Very Dissatisfied 0.00%

6
3
1
1
0
ACH Very Satisfied 6 40.00%
3
5
1
0

Somewhat Satisfied 20.00%
Neither Satisfied nor Dissatisfied 33.33%
Somewhat Dissaltisfied 6.67%
Very Dissatisfied 0.00%

20
The TSG prosecutor survey was substantially enhanced by a preliminary survey created and distributed by Willlam Charnock, of

the West Virginia Prosecuting Attomeys Institute. Mr. Charnock’s survey closely mirrored many of the questions asked In the formal survay.
Mr.Chamock received 31 responses fo our 26 responses. Where appropriate, TSG has used quotations from the Charnock survey to further
demonsirate the viewpaints of West Virginia prosecutors,

21
One prosecutor in a circuit served by an assigned counsel system left his/her satisfaction level response blank.
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Table 3-4 (Continued)
Prosecutors' Satisfaction Level with Current Indigent Defense System

Primary Indigent Defenss Provider  Satisfaction E.e_\ﬂ Number Percent
Overall Very Satisfied 12 46.15%
Somewhat Satisfied 6 23.08%
Neither Satisfied nor Dissatisfied 6 23.08%
Somewhat Dissatisfied 2 7.69%
Very Dissatisfied 0 0.00%

It is important to note that no prosecutors were “very dissatisfied” by the current system of
providing indigent defense services. But, it is interesting that prosecutors in circuits served by
assigned counsel system have a higher percentage of “neither satisfied nor dissatisfied” or
“somewhat dissatisfied” respondents (40%) than their counterparts in circuits with Public Defender
Corporations (18.18%).

Reasons given for the lower satisfaction level in assigned counsel circuits ranged in degree
of dissatisfaction with the present system. For instance, one prosecutor stated, “[sJome court
appointed counsel not competent; scheduling is difficult,” while another commented, *[t]he system
exists - it needs to be changed but there is too much power behind current systems to change it.”

As with the justice/judges’ responses, roughly half (6 of 11) the prosecutors who worked
in circuits with Public Defender Corporations belicve there is a difference between the
representation provided by public defenders versus assigned counsel. Again, roughly half of these
six prosecutors think public defenders provide better representation. This viewpoint is represented
by such comments as, “[pJublic defenders are often more familiar with updates/changes in statute
or court rules and are more efficient in handling criminal cases.” The opposing viewpoint is best
represented in the following comment: “The Public Defender Corporation has a high turnover rate
with newer attorneys receiving next to no supervision or guidance from deputies. Court-appointed
counsel is primarily experienced attorneys who better represent the client both legally and
emotionally.”

A higher majority of prosecutors (25.93%) than justices/judges (9.68%) believe that public

defenders do not have adequate support staff.
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As with the judges, the prosecutors’ responses for improvements to the system were also

grouped under similar headings. Sixteen of the 27 prosecutors offered suggestions for

improvements.
Table 3-56
Prosecutors' Suggestions for Improving Indigent Defense Services

Sugaested Improvement Number Percent
Expand PD system 5 31.25%
More Oversight of Current System 1 6.25%
Moe Training 1 6.25%
Better Funding 3 18.75%
Faster Payments 2 12.50%
No improvement Needed 4 25.00%

Public Defenders

Perhaps most central to the survey is the question of how defense attorneys view the system
themselves. Thirteen of the 16 heads of the local Public Defender Corporations responded to the
survey (81.25% response rate). The vast majority of public defenders are either “very satisfied” or
“Somewhat satisfied” with the current method of providing indigent defense services. Two public
defenders responded that they were “somewhat dissatisfied” with the system, though their
dissatisfaction was associated with scheduling conflicts and/or slow payments for private attorneys
handling conflicts.

Only six public defenders feel that they are afforded adequate support staff (37.5%). This
belief is reflected in the fact that the most common response from public defenders regarding how

to improve the system is to provide better funding (41.67%).

32




Table 3-6
Public Defenders' Suggestions for Improving Indigent Defense Services
Suggested Improvement Number Percent
Expand PD System 3 25.00%
More Oversight of Current System 2 16.67%
Better Funding 5 41.67%
Faster Payments 2 16.67%

Private Court-Appointed Atftorneys
The majority of our survey respondents were private court-appointed lawyers. Satisfaction

levels with such a large pool varied greatly, as reflected in Table 3-7.

Table 3-7
Satisfaction Level with Current Indigent Defense System
Primary indigent Defense Provider | Satisfaction level Number Percent
PDC? Very Satisfied 32 25.19%
Somewhat Satisfied 36 28.35%
Neither Satisfied nor 29 22.83%
Dissatisfied
Somewhat Dissatisfied 17 13.39%
Very Dissatisfied : 13 10.24%
AC# Very Satisfied 62 41.61%
Somewhat Satisfied 43 28.86%
Neither Satisfied nor 17 11.41%
Dissatisfied
Somewhat Dissatisfied 17 11.41%
Very Dissatisfied 10 8.71%

2 Two court-appointed attorneys in a circuit served by a Public Defender Corporation left histher satisfaction level response blank.

23
Three court-appointed attorneys in a circuit served by an assigned counsel system left their satisfaction level response blank.
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Combined Private Attorney and Public Defender Satisfaction
Level with Method of Indigent Defense Services

Very
Dissatisfied, 8% Very Satisfied,
34%

Somewhat
Dissatisfied, 12%

Neither Satisfied

nor Dissatisfied, Somewhat

7% Satisfied, 20%

Private court-appointed attorneys represent the sector of the criminal justice system with the
highest percentage believing that indigent defense providers do not receive adequate support
services (40%).

Of the 129 private court-appointed attorneys working in circuits with Public Defender
Corporations, 49 (or 37.98%) stated that there was a different in the quality of work between public
defenders and private attorneys. Three of these did not advance a reason for their opinion. The
reasons provided by the other 46 are quite interesting. Approximately 33% (15 of 46) believe

that private attorneys give better representation. The reasons stated are included:

. “Appointed counsel attorneys are young members of reputable, quality firms. They are
more effective advocates and more politically powerful.”

. “A private attorney is more experienced and able to see the issues and not be concerned
with ‘numbers’ or statistics.” and

. “Assigned counsel provides superior defense. Public defenders plead over 90% of cases

and discourage clients from going to trial.”
The same number of private attorneys (15 of 46, or 32.61%) believe public defenders
provide better services. These answers included:

. “Public defenders in | ] do outstanding work consistently. Private attorneys as
court-appointed counsel result in inconsistent quality.”
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. “Public defenders usually are better prepared and have more knowledge than other
assigned counsel,” and
. “Public Defenders have greater expertise and they specialize in certain areas.”

Finally, the other 16 private attorneys working in Public Defender Corporation circuits
believe the difference is caused by the public defender being overworked and underpaid:

. “My feelings is that on major felonies, the PDC is up to the task; however on lesser
felonies and misdemeanors, its representation is somewhat lacking due to the sheer
volume of cases.”

. “The caseload for the PDC’s is so overwhelming that they cannot provide adequate
reptesentation for each and every client.”

Most interesting is the responses from private court-appointed attorneys as to what they
would do to improve the system, The most common answer was to provide more training or a
resource center through Public Defender Services to enhance better cooperation between public

defender offices and private attorneys,

Private Court-Appointed Attorneys' Suggestions for Improvement
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Table 3-8
Private Court Appointed Attorneys' Suggestions for Improving Indigent Defense Services
Suggested Improvement Percent
Abolish PDC's 5.36%
Current System Works Well (No Changes) 8.02%
Expand PD system ' 11.23%
Faster Payments 16.58%
Improve Funding 11.23%
Increase Oversight 4.81%
Increase Training 17.65%
Other™ 7.49%
Raise Rates/Remove Caps 15.51%
Tougher Screening 2.14%

In regard to the number of respondents requesting training and resource services, it should
be noted that West Virginia Code §29-21-6(c) provides for PDS to provide such assistance:

The agency shall establish and the executive director or his designate shall operate a
¢timinal law research center as provided for in section seven [§29-21-7] of this article.
This center shall undertake directly, or by grant, or contract, to serve as a clearinghouse
for information; to provide training and technical assistance relating to the delivery of
legal representation; and to engage in research, except that broad general legal or policy
research unrelated to direct representation of eligible clients may not be undertaken.

The inability of PDS to provide the services that they are statutorily required to perform
should be seen in the same light of limited administrative resources highlighted in Chapter 2.

Currently, PDS cannot provide these services. It should be noted that having a resource center

may, in fact, reduce the amount of research hours billed by court-appointed counsel to cases.

24
“Other represents answers that were unique and not easily groupad under any of the headings. Answers included: decriminalize more
crimes; end recoupment for all indigant clients; public defenders overworked; ete. One attorney offered tha following suggestion: “Why not pay the current
rate and allow the private attorneys to write $X ($35-$50) per hour from his/her income tax as a charitable deduction or direclly from gross income?”
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Chapter 4

Indigent Defense in West Virginia: A National Perspective

During the initial meeting, Task Force members requested The Spangenberg Group to
provide them with an analysis of the various indigent defense models employed throughout the
country to help them understand our comparisons. There are three primary models for providing
representation to those accused of crimes and unable to afford counsel: assigned counsel, contract

and public defender programs.

. The assigned counsel model involves the assignment of indigent criminal cases to
private
attorneys on either a systematic or an ad hoc basis.

. The contract model involves a private bar contract with an attorney, a group of attorneys,
a bar association, or a private non-profit organization which will provide representation
in some or all of the indigent cases in the circuit.

. The public defender model involves a public ot private non-profit organization with full
or part-time staff attorneys and support personnel.

From these three models for the appointment of counsel, states have developed indigent
defense delivery systems, many of which employ some combination of these types. For example,
even in states with a statewide public defender system, private attorneys will be appointed in conflict
cases and in some instances to alleviate burdensome caseloads. In other states where there is less
uniformity, there may be contract counsel in one county, assigned counsel in a second county, and
a public defender office in yet a third county. (A more in depth discussion of each model is included

in Appendix E.)

How States Organize and Fund Their Systems at the Third Level
More than one half of the states, including West Virginia, have organized some form of a
statewide indigent defense program. These statewide systems have varying degrees of responsibility

and oversight, but they share the common element of providing some degree of uniformity to the
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delivery of indigent defense services statewide.”

In contrast to statewide systems, the other state delegate the responsibility to organize and
operate an indigent defense system to the individual county or a group of counties comprising a
judicial circuit, The decision of what type of system to use may be made by the County Board, the
local bar association, the local judges or a combination of these groups. Under this system there is
little or no programmatic oversight at the state level. There is no state board, commission, or

administrator.

How States Organize and Fund Their Appellate Indigent Defense System

The predominant methods used throughout the states to provide appellate defense services
are: combined and trial and appellate state public defenders, state appellate defender programs,
regional public defender programs and local level delivery programs. The latter applies to states
with no statewide or regional system for providing appellate defender services. In these state,
statutes or court rules specify whether local defender programs or private, court-appointed systems
will provide representation in individual appellate cases. Private attorneys in this delivery model
are appointed on an ad hoc, or, case-by-case basis. Statutes or court rules specify the rates for
compensation of private counsel in some states, while others leave the amount of compensation to
the discretion of the appointing authority. In states where the local public defender provides
appellate representation, expenses relating to these services (e.g., experts or transcripts) are often

built directly into the public defender’s budget by the funding source.

State-by-State Indigent Defense Comparisons
When assessing the state of an indigent defense program, The Spangenberg Group looks to

similar indigent defense systems across the country with which to compare the program. Making

26 A statewide agency may operate under the execiive or judiclal branch of government or as an independent public or private
agency. Often, a governing body or cormmission |8 ereated to enact policy and sefect the state public defender or chief counsel of the agency.
In some states, a state public defander is appointed by the Governor.

Some statewide systems incorporate a variety of focal indigent defense delivery systems throughout the state, including public
defender offices, assigned counsel and/or contract pregrams. Typically, public defenders serve metropolitan areas and private bar programs or
contract programs serve the less populous regions. Private bar programs are also necessary In all public defender reglons for the purpose of
providing representation in conflict and caseload overload situations.

38




comparisons between various indigent defense systems is an imperfect science, due to a wide
number of variables. Among the most important variables to consider in state-by-state indigent

defense comparisons are the following:

. Whether the system is funded entirely with state funds, entirely with county funds, or a
mixture of both.

. Whether the system is organized at the county, regional, or state level.

. Whether or not the state has the death penalty.

. Whether the system has a centralized organization responsible for statewide data
collection, oversight, and/or policy making.

. The types and percentages of cases handled by various providers in the state. For

example, does a specific program handle appeals or death penalty cases? What
percentage of the total indigent defense caseload is made up of less time consuming cases
such as misdemeanor or traffic cases?

. The rate of pay for court-appointed counsel in the state.

. The population of the state.

. The way in which programs define, and therefore count, cases. Different programs
define cases by charge, by indictment, by defendant, by assignment and by disposition.

. The availability of complete, up-to-date and reliable data.

. Geographic proximity.

. State poverty rates. and

. Crime rates.

Taking into account all of these criteria, The Spangenberg Group has selected the following
states for comparison with West Virginia: Connecticut; Delaware; Florida; Maryland; Missouri;
New Jersey; New Mexico; North Carolina; Ohio; Oklahoma; Oregon; Tennessee; Wisconsin; and,
Vermont. It should be noted that Pennsylvania and Virginia are not good comparison states because
of the lack of statewide indigent defense data. A brief narrative on each of these states’ indigent

defense systems is in Appendix F.

Caveats on the Data

Before we perform the independent data audit on PDS’s data, we began collecting data
from these comparative states. Because we assumed that we would have good data from FY 1998
for West Virginia, we asked these other states for FY 1998 data as well. Unfortunately, because of
the delaying receiving all assigned counsel vouchers from FY 1998 in West Virginia, The

Spangenberg Group now feels that FY 1997 is a better comparative year. We could only get FY

39




1998 data in six of the comparative states (CT, MO, NC, OK, TN, and VT).

Additionally, the population figure used for the state-by-state comparisons are the U.S.
Bureau of the Census figure for 1996. West Virginia’s population in 1996 was 1,825,754, This
varies with the state population figure in chapter 2 (1,793,477). Chapter 2 used 1990 population
data because it was the most recent year for which county-by-county data was available,

Finally, Chapter 2 examines the actual cost of representing indigent defense cases.
Therefore, expenditure information did not include central administration costs ($406,611 in FY 97).
Because other states included central administration expenditures in their data, we have-added this
amount evenly between public defenders and assigned counsel in this analysis. This explains why
cost per case figures are higher than those reported in Chapter 2.

State-by-State Comparison of Cost Per Capita & Cost Per Case
Based on the methodology described above, West Virginia had an indigent defense cost per

capita of $10.00 in FY 1997. This ranks West Virginia sixth of the fifteen comparative states.

Table 4-2
Indigent Defense Cost Per Capita, FY 97

State Population Expenditure Cost Per Capita

Ohio

T 782”' i

o

7.087.933 $57,295.000.00 8747
$36,588,453.00

8,

A

$6.902.126.00 | $9.52
$18.264 056,00
34,09

it Rep
724,842
1,825,754

L=
1

FY 1998 data =

1,713,407 $17,966,300.00 $10.48
Wisconsin 5,159,795 $56,045,000.00 $10.86
Florida 14,399,985 $163,950,000.00 $11.39
Oregon 3,203,735 $53,158,841.00 $16.59
Average: $8.29
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West Virginia also has an average indigent defense cost per case of $454.70. This ranks the

state third of fifteen.
Table 4-3
Indigent Defense Cost Per Case

State Caseload Expenditure Cost Per Case
Delaware 33,492 $6,902,126.00 $206.08
Ohio 287,126 $62,378,131.00 $217.25
Maryland 153,340 $36,588,453.00 $238.61

$291.54

$

40,167 $18,264,056. .
Wisconsin 118,555 $66,045,000.00 $472.73
New Jersey 88,343 $57,295,000.00 $648.55
Average: $323.00

FY 1998 data = |“

Comparison of Central Administration Expenditures & Salaries

Because Public Defender Services oversees both Public Defender Corporations and the
assigned counsel systems, comparison of central administration expenditures is difficult. In most
states, a separate agency like the administrative office of courts oversees the processing of assigned
counsel vouchers., Whenever possible, The Spangenberg Group collected data from all agencies in
a state that does comparative work to PDS. In seven of the comparative states, we were able to
compile data on central administrative costs. West Virginia has the lowest percentage of central

administration cost to the overall indigent defense expenditure.
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Table 4-4
Central Administration Costs

Central Adminasa %
State Central Admin. Expenditure Total Expenditure of Total Expenditure
Delaware $450,732 $6,902,126 6.53%
New Mexico $922,600 $17,956,300 5.08%
Connecticut $1,820,032 $34,095,150 5.34%
Vermont $211,874 $5,348,677 3.96%
Missouri $719,036 $24,727,622 3.11%
Tennessee $836,922 $35,817,993 2.34%
West Virginia $406,611 $18,264,056 2.23%

The main reason for West Virginia’s low percentage of central administrative costs to overall

indigent defense expenditure is due to salaries and the lack of a management information specialist.

Table 4-5

Central Administration Average Salaries (# of Positions)
State Ex. Dir/Chief PD | Deputy AR/APHR MiS Data Process Other
Delaware $105,200 $102,600 | $37,458 (4) T $55,594 $37,146
New Mexico $99,100 $88,200 | $80,500 (2) $27,000 $76,600
Connecticut $117,000 $110,000 | $58,813(9) | $67.184 (2) $46,375 (2) $57,487 (15)
Vermant $65,586 $36,475 (2) | $30,966
Missouri $86,652 $81,096 | $48,930 (2) $48,060 $25,068 (15)
Tennesses $95,152 $35,805 (4) | $46,836(2) $25,000 {4}
West Virginia $55,000 $34,332 (2) $19,176 {4} $25,692
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Chapter 5
Findings

The balance of this report consists of the findings of The Spangenberg Group. Our findings

are based on our data review, discussion with public defenders and Task Force members, the

statewide survey, and our site visits to the PDS office. The Spangenberg Group would like to begin

this section highlighting some of the positive things we encountered during our time in West

Virginia:

Finding #1:

Finding #2:

Finding #3:

Finding #4:

Public Pefender Services has a small but dedicated staff of professionals that
are committed to overseeing indigent defense services in a manner that is
cost-efficient to the people of West Virginia. We were impressed with the
diligence with which PDS staff maintains and verifies thousands of vouchers
on an annual basis under difficult circumstances.

PDS currently collects a substantial amount of data related to indigent
defense representation. Many state do not collect as much data on a uniform
basis, especially as it relates to court appointed counsel information.

In many other state that we have studied, there was a higher level of
dissatisfaction with the jurisdiction’s indigent defense system than was
shown in the overall response rate of the West Virginia survey. However, a
number of recommendations were made by justices, judges, prosecutors,
public defenders and private court-appointed counsel for needed
improvements.

By whatever measure is used to draw expenditure comparisons between
West Virginia and other states, West Virginia is not at the bottom of the list.

The balance of this chapter is a list of our other findings:

Finding #35:

The window for submitting vouchers to PDS is extremely broad and well
above the national norm.

The Spangenberg Group believes that many of the PDS data problems highlighted in this

report could be resolved by shortening the time in which vouchers may be sent in for

payment. Currently, PDS is forced to base budget requests on data that is incomplete. Good

budget forecasting requires sound data. In turn, the ability to accurately forecast expenditure
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needs could lead to better planning and subsequently end the need for supplemental

expenditures, This in turn could lead to faster payments to court-appointed attorneys.

The Spangenberg Group does not know of any other state that allows court-appointed
counsel to submit vouchers up to four years after the completion of a case. Though a state-
by-state review of voucher rules and guidelines has not been conducted, we believe the
national norm to be closer to three months after the close of the year in which the final

disposition took place.”®

Finding #6: The current PDS budget does not allow it to operate the training/resource
center, the audit division and the appellate division as required by statute.

Because of its limited funding, PDS has been forced to contract out much of its resource
center and appellate division functions to the 13" Circuit Public Defender Corporation. [t
has been our experience nationally that when statewide indigent defense divisions are housed
in local offices, many defense providers either do not know that the resources exist and/or
feel like they do not have access to them. This is especially true in regards to court

appointed counsel.

In West Virginia, this situation has resulted in the use of the resource center being primarily
for public defender use only. As highlighted in the survey conducted for this report, court-
appointed attorncys’ most common request is for training. As such, we believe that
better quality and more frequent training for court appointed attorneys may lead to

more familiarity with the defense function.

Similarly, a fully funded auditing department would be able to produce reports on a periodic
and regular basis that could flag such things as: the number of times attorneys bill above the

average cost-per-case; the number of hours billed in excess of a certain monthly/quartetly

28
For tnstance, a group of court-appointed attorneys in Washington, DC are currantly suing the court sysiam for failure to pay in a
timely manner, The lawyers re relying on the Prompt Payment Act, which requires their vouchars to be processed within a month of the date they
are submitted. Vouchers must be submitted within seven days after the legal work is performed.
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threshold; etc. This is not to imply that The Spangenberg Group thinks that there is rampant
fraud within the West Virginia indigent defense system. Rather, an auditing division may
be able to find additional cost-savings over time that could not have been uncovered given

the parameters of this study and report.

Finding #7: PDS needs a management information specialist to oversee its case-tracking
system,

Finding #8: The staff and management of PDS are paid at a considerably lower rate than
Indigent defense organizations in comparable states. The PDS staff is also
substantially smaller in size than other comparable state programs and needs
to be expanded.

Not only must the size of the PDS staff be increased, but the salary levels must also be
increased to improve the quality and cost-effectiveness of its indigent defense system.
Generally, the auditing functions associated with processing vouchers improves when data
processors have the familiarity with the auditing system that comes from years of experience.
Competitive wages should ensure that staff turn-over does not disrupt the agency’s ability

to audit and process vouchers.

Currently, the pay of PDS employees is below that of comparable positions in other states.
The Executive Director of PDS is the lowest paid statewide indigent defense executive
among comparable states, a situation that is compounded by the fact that the Executive
Director of PDS cannot be explained away by geographical variances, as the Executive in
charge of overseeing indigent defense in the regional states of Virginia, Maryland, Delaware

and Tennessee all have salaries at or near $100,000.
The Spangenberg Group does not feel it is appropriate for us to make a specific

recommendation in this regard. However, we do feel that the salary of the Executive

Director should reflect the responsibility of managing a $27 million state agency.
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Finding #9: The data in this report is consistent with the findings of the West Virginia
Legislative Oversight report and the Joint Standing Committee on the Judiciary
report, namely that public defenders provide more cost-effective representation
than do court-appointed attorneys. Itis our professional opinion, based on over
fifteen years experience and hundreds of the indigent defense studies
nationwide, that an expanded study on this issue would result in similar
conclusions,

Based on our FY 1997 calculations, Public Defender Corporations represent indigent
defendants at an average cost per casc of #340.77 compared with the court-appointed
attorney cost-per-case figure of $573.47. As such, PDC’s handled 55.39% of the closed
cases (22,248) for 42.46% of the total indigent defense expenditure ($7,581,415).
Conversely, private court-appointed counsel handled 44.61% of the caseload (17,919) for
57.54% of the indigent defense expenditure ($10,276,030). In that same year, PDC’s
handled the majority of felonies, misdemeanors, juvenile delinquency, paternity, parole

revocation, habeas and “other” cases in the state.

This finding is consistent with recent data obtained from nine other states that were able to break
down their average cost per case between private court appointed counsel and public
defenders. In cach of these states, public defenders have a lower cost per case than do court-
appointed attorneys.”” It is our experience nationally that public defenders have a lower cost per
case because of such factors as: more familiarity with criminal law; specialization for
certain types of cases; centralization of administrative costs; and, the flexibility for accepting
some amount of additional cases within approved budget levels. On the other hand, a private
court-appointed counsel system operates on a fixed unit cost. That is, if the caseload

increases above a projected level so will the overall costs.

Not withstanding the West Virginia data and The Spangenberg Group’s experiences
nationwide, there remains some uncertainty that the data in this report is sufficiently reliable

to call for a recommendation by the Task Force that consideration should be given to

2TCnnnectlcul. Delaware, Georgia, Nortit Carolina, Qhio, South Caroina, Tennessee, Vermont and Virginia.
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expanding the public defender corporations to other circuits in the state.” The concerns that
have been raised are twofold: \

1.) The indigent defense data is incomplete and therefore no conclusions should
be drawn from it; and

2.)  The establishment of a Public Defender Corporation in a circuit actually
increases that circuit’s indigent defense caseload. As such, it can be argued
that the indigent defense expenditure for a circuit may actually increase
whenever a Public Defender Corporation is introduced into a circuit.

First, we believe that there is an important distinction between data that is incomplete and
data that is of questionable integrity. Clearly, TSG cannot vouch for the data entry practices
of each and every public defender corporation. However, we did complete an intensive study
of the PDS case-tracking system and data processing procedures. As we have already stated,
we are impressed by both the level of professionalism of the PDS staff and the level of
sophistication of the new database system. Additionally, we obsetve data entry practices
and interviewed the PDS staﬁ“ regarding systemic checks and balances. In our professional
opinion, we believe PDS has a competent staff overseeing the public defender and appointed
counsel data reporting. Thus, we are confident that the indigent defense data produced for
this report is the most reliable indigent defense data to date. The data problems discussed
in the body of the report reflect issues of incomplete data due to the extended window for
submitting vouchers and not data of a poor integrity level that would preclude making any

findings whatsoever.

Second, it is our experience nationally that the total number of court appointments frequently
does increase whenever a public defender system is established in a given jurisdiction. This

is true for several reasons, including: public defenders are often assigned to courtrooms and

2aThe Spangenberg Group was asked by some Task Force members to re-run some numbers to examine whether or not the
establishment of a PDC increases a clrcuils indigent defense caseload and expenditurs in an attempt to prove that court-appointed systems are
more cost efficiant than public defender systems. [n the spirit of providing all information requested, TSG has included an additional data
analysls of the 6th/24th and 5™ circuits in Appendix G. Suffice It to say, we feel confident in the following findings:

1) It is unwise to base any concluslons, either pre or ¢on, on the data from the éth/24th and 5" circuits alone
Because the sample is too small and the evidence Is contradictory,
2 We believe it would be usefirl 1o visit several of the circuits, both those with and without Public Defender

Corporations to compare criminal case data among the proseculion, the courts and PDS before any further
Definitive conclusions e drawn as tot he cost-effectiveness of public defenders and court-appointed altorneys
Specificafy for West Virginia,
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therefore are more accessible to take appointments; judges generally are more likely to make
an appointment because of their familiarity with the public defender system; and, clients are
made aware of the public defender and often seck counsel prior to official appointment. Yet,
it is also our experience that the cost efficiencies of public defender systems may offset this

increase,

It is also important to state that in our travels we have observed very good and very bad
indigent defense systems. We have seen very bad public defender systems resulting from
severe under funding or from mismanagement of the office. Similarly, we have seen poor
appointed counsel systems that attempt to save the jurisdiction money by cutting vouchers
ot not extending the right to counsel where it is constitutionally required. Simply stated,
there is no single delivery model for any and all jurisdictions. For instance, largely rural
counties often do not have the population nor the caseload to warrant a public defender office
whereas an urban jurisdiction would. The Spangenberg Group also emphasizes that no
circuit can operate an indigent defense system solely with public defenders due to the

inevitable cases in which public defenders have a conflict of interest.

As West Virginia continues to explore indigent defense cost-containment, we believe that
it would be unwise to continue the debate as an either/or decision that pits public defenders
against court-appointed attorneys. Instead, we believe it would be sound policy for West
Virginia to adopt the American Bar Association’s Standard 3.-1.2, which states: “The legal
representation plan for each jurisdiction should provide for services of a full-time defender
organization when population and caseload are sufficient to support such an
organization...[and] every system should include the active and substantial participation of

the private bar.”

In our opinion, we do not think that West Virginia’s population and caseload justifies a
statewide public defender system. Having said that, we believe that data from this study
indicates that there are some West Virginia circuits that would benefit from instituting a

Public Defender Corporation due to population and caseload. Our final finding addresses
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the decision-making process of determining whether or not to explore expanding the public

defender system.

Finding #10: Our experience with the West Virginia Task Force has been a most
rewarding one. In our judgement, the Task Force has reviewed the
current system in a fair and thorough manner, Its preliminary findings
refiect a desire to improve an already established system that has grown
significantly over the years. We agree with the Task Force that a
permanent commission would substantially assist in a better
understanding and support of this critical program. It would also assure
a more objective approach and balance to what appears to us to be the
one divisive issue - the need for further expansion of the public defender
System in West Virginia, where appropriate.

Though it is not The Spangenberg Group’s place to tell West Virginia policy makers what
is in the best interest of the citizenry of West Virginia, it is our opinion that some change
is needed in the indigent defense decision-making process, especially in regards to whether

or not to open a Public Defender Corporation.

We believe such issues as public defender expansions are best left up to an objective standing
indigent defense commission. We say this because it is our belief that some of the
opposition to giving the Executive Director of PDS the final authority to open PDC’s is the
fear that too much power will be concentrated in one person and that no opportunity for
dissenting views will be allowed to be heard. Conversely, if the decision is left at the local
level, there is a perception among many people that currently local bar organizations wield
too much power and block the establishments of PDC’s in certain circuits for their own
benefit. A statewide commission, especially one in which appointments are shared among
the three branches of government and the state bar, eliminate much of this factionalism and
allow for more thorough and deliberate approach to the question. Such an approach can be

more beneficial once the indigent defense data becomes more curtent.

There has been a clear trend over the last decade to create state systems for indigent defense

representation in criminal cases in state court. Though some states place the responsibility
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of the statewide system solely in the hands of a State Public Defender without creating a
commission, more and more states are cstablishing statewide indigent defense commissions
to oversee the system. Though the responsibilities of these commissions vary from state to
state, many share common dircctions such as: securing adequate financing for indigent
defense; authorizing budget preparations, developing procedures to monitor the caseloads
of public defenders; developing and instituting performance measures to permit qualitative
reviews of each circuits indigent defense system; establishing indigent defense standards and
guidelines; evaluating the need to establish new public defender corporations; and,
conducting public education on the need for quality indigent defense services. The majority

of these commissions are not merely advisory boards.

The Spangenberg Group, on behalf of the American Bar Association Bar Information
Program has prepared tables detailing basic information about these commissions. The most
recent version of the table shows that 30 states now have a commission with varying
responsibilities for all or a portion of the indigent defense work statewide. Another eight
states (Alaska, Delaware, lowa, New Jersey, New Mexico, Rhode Island, Vermont and West
Virginia) have statewide oversight responsibilitics placed in the hands of one person or
agency with no commission.”” Of the remaining 12 states, four are currently reviewing the

possibility of creating both a statewide commission and/or statewide public defender.

Thus, the discussion by the Task Force directed toward a recommendation to create a
statewide commission or advisory board in West Virginia is consistent with the clear trend
across the country. Yet, we believe the Task Force will miss an important oppottunity if it

does not consider giving the commission more than just advisory power.

28
The American Bar Associatlon, Bar Information Program’s State Commissions Table gives detail as to indigent defense
commissions' make-up and authorities and is included as Appendix H.
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Appendix A
Indigent Defense Task Force




INDIGENT DEFENSE TASK FORCE MEMBERS

NAMES AND ADDRESSES

PHONE

FAX

E-MAIL

BARBARA ALLEN
ATTORNEY GENERAL’S
OFFICE

BLDG 1 ROOM E-26

1900 KAN BLVD E
CHARLESTON WYV 25305

(304) 558-2021

(304) 558-0140

ROBERT ALLEN

ALLEN GUTHRIE & MCHUGH
PO BOX 33%4

CHARLESTON WYV 25333-3394

(304) 345-7250

(304)345-9941

rballen@kagwv.com

BENJAMIN BAILEY
LAIDLEY TOWER; STE 202
500 LEE ST

CHARLESTON WYV 25301

(304) 345-6555

(304) 342-1110

bbailey@hbaileyglasser.com

NATHAN BOWLES JR
BOWLES RICE MCDAVID &
LOVE

PO BOX 1386

CHARLESTON WYV 25325-1386

(304) 347-1100

(304) 343-2867

Nbowles@bowlesrice.com

WILLIAM CHARNOCK

WYV P A INSTITUTE

1206 KAN BLVD E SUITE 207
CHARLESTON WYV 25305

(304) 558-3348

(304) 558-3360

wecharnock@state.wv.us

CHRISTOPHER CHILES
CABELIL COUNTY
PROSECUTOR

750 FIFTH AVE STE 350
HUNTINGTON WYV 25701

(304) 526-8653

(304) 526-8679

prosl{@ezwv.com

FRANKLIN CLECKLEY
WVU COLLEGE OF LAW
PO BOX 4
MORGANTOWN WYV 26507

(304) 292-3652

(304) 292-3652

OTIS COX JR

CABINET SECRETARY
OFFICE OF THE GOVERNOR
CAPITOL COMPLEX
CHARLESTON WV 25305

(304) 558-2930

(304) 558-6221

ocox@governor.state.wyv,us

OSHEL CRAIGO CHAIRMAN
SENATE FINANCE
COMMITTEE

STATE CAPITOL COMPLEX
CHARLESTON WYV 25305

(304) 357-79306
Capitol .
(304) 722-3511
Business

(304) 357-7930

ocraigo@mail.wvnet.edu

AL EMCH

JACKSON & KELLY

PO BOX 553

CHARLESTON WY 25322-0553

(304) 340-1172

(304) 340-1050

cemch@jacksonkelly.com




INDIGENT TASK FORCE MEMBERS

NAMES AND ADDRESSES PHONKE FAX E-MAIL
JONN FISHER 11 DEAN (304) 293-3199 | (304) 293-6891 | jfisherd@wvu.edu
WVU COLLEGE OF LAW
PO BOX 6130

MORGANTOWN WV 26506-6130

HONORABLE FRED L FOX II
MARION CO COURTHOUSE
PO BOX 629

FAIRMONT WV 26554

(304) 367-5390

(304) 367-5374

CE “Bert” GOODWIN
PO BOX 636
RIPLEY WYV 25271-0636

(304) 372-2651
1-800-655-2199

(304) 372-4807

ripleyoffice@citynet.net

HONORABLE ROBERT
HALBRITTER

PO DRAWER 750
KINGWOOD WV 26537

(304) 329-1073

JOSEPH MARKUS SECRETARY
DEPT OF ADMINISTRATION
RM E-119; CAPITOL COMPLEX
CHARLESTON WY 25305

(304) 558-4331

(304) 558-2999

jmarkus@gwmail.state.wv.us

JOHN F MCCUSKEY
SHUMAN ANNAND ET AL
405 CAPITOL STREET
CHARLESTON WY 25301

(304) 345-1400

(304) 343-1826

MARJORIE MCDIARMID

WVU COLLEGE OF LAW

PO BOX 6130

MORGANTOWN WY 26506-6130

(304) 293-6821

(304) 293-6891

medigrm@wynum,wynet.edu

HAROLD MICHAEL CHAIRMAN
HOUSE FINANCE COMMITTEE
STATE CAPITOL COMPLEX
CHARLESTON WV 25305

(304) 558-6015
Office of

Nationwide Ins.

(304) 558-7116

hmichi@mail.wvnet.edu

MARK MCOWEN Alternate for Harold
Michael

ATTORNEY AT LAW
1635 WILTSHIRE BLVD
HUNTINGTON WV 25701

(304) 340-3230

(304) 340-3388

mmeowen@mail. wynet.edu

DARRELL RINGER
68 DONLEY STREET
MORGANTOWN WYV 26501

(304) 292-1999

(304) 292-3372

dringer@wvbar.org

ALEX ROSS

UPSHUR CO PROSECUTOR
JD JENNINGS ANNEX - RM 202
38 W MAIN STREET
BUCKHANNON WV 26201

(304) 472-9699

(304) 472-1452




INDIGENT DEFENSE TASK FORCE MEMBERS

NAMES AND ADDRESSES

PHONE

FAX

E-MAIL

JUSTICE LARRY STARCHER
WYV SUPREME CT OF APPEALS
BUILDING 1 ROOM E-317

1900 KAN BLVD E
CHARLESTON WV 25305

(304) 558-2604

(304) 558-4308

starcl@mail.wvnet.edu

DELEGATE RICK STATON
HOUSE JUDICIARY CHAIR
PO BOX 357

MULLENS WYV 25882-0357

(304) 294-7313

(304) 294-7324

rstaton@mail. wvnet.edu

JUDGE JAMES STUCKEY
KANAWHA CO JUDICIAL
ANNEX

111 COURT ST
CHARLESTON WYV 25301

(304) 357-0364

(304) 357-0594

ED TIFFEY GENERAL
COUNSEL

OFFICE OF THE GOVERNOR
CAPITOL COMPLEX
CHARLESTON WY 25305

(304) 558-3829

(304) 558-1962

etiffey@governor.state.wv.us

SENATOR WILLIAM WOOTON
PO BOX 59
BECKLEY WV 25802-0059

(304) 357-7880

(304) 255-5041




Appendix B
Indigent Defense Expenditures & Caseloads
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Appendix C
Indigent Defense Caseload

By Case Type
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Appendix D
Private Court-Appointed Cost Per Case

By Case Type
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Appendix E
Indigent Defense Models




Assigned Counsel Programs

Assigned counsel programs utilize private attorneys to represent indigent defendants. Many
private practitioners, including less experienced lawyers, welcome the opportunity to participate in
an assigned counsel program because of the courtroom and trial experience they can gain. The most
recent comprehensive national review of indigent defense programs, “Criminal Defense for the Poor,
1986, reported that in 1986, assigned counsel programs operated in 52% of the counties, public

defender programs in 37%, and contract systems in 11% of the counties.

The Ad Hoc Assigned Counsel Program

The oldest and most common type of assigned counsel program is the ad hoc program,
under which the appointment of counsel is generally made by the court, without benefit ofa
formal list or rotation method and without specific qualification criteria for attorneys, Cases are
sometimes assigned to attorneys on the basis of who is in the courtroom at a defendant’s first
appearance or arraignment, the time when appointments are typically made. Attorneys are
usually paid on an hourly basis (e.g., $30/hour for work out-of-court and $40/hour for work in-
court). In some states, attorneys are provided a flat fee per case,

In most jurisdictions, private, court-appointed counsel must petition the court for funds for
investigative services, expert witnesses and other necessary costs of litigation. It is common for
such an expenditure to require prior approval of the court, and to be subject to a somewhat flexible,
but court-controlled maximum amount.

While the ad hoc assigned counsel method remains the predominant indigent defense system
used in the country, particularly in smaller, less populated counties, it is frequently criticized for
fostering patronage and lacking control over the experience level and qualifications of the appointed
attorneys. It is not common for many of the appointments to be taken by recent law school
graduates looking for experience, and by more “experienced,” but marginally competent attorneys

who need the income.

The Coordinated Assigned Counsel Program
The better type of assigned counsel program is one that has some type of administrative or

oversight body. These coordinated programs generally require attorneys to meet minimal




qualification standards in order to join the program, and provide a greater degree of supervision,
training and suppott for the attorneys who are accepted. In the coordinated model, attorneys are
usually assigned on a rotational basis according to their respective areas of expertise and the
complexity of the cases. The American Bar Association recommends the use of coordinated
assigned counsel programs over ad hoc programs to maintain independence from the judiciary and
elected officials. Standard 5-1.3 of ABA’s Standards for Criminal Justice, Providing Defense
Services specifies that “[t]he selection of lawyers for specific cases should not be made by the
judiciary or elected officials, but should be arranged for by administrators of the defender, assigned
counsel programs and contract-for-service.” Like counsel appointed in an ad hoc fashion, counsel
appointed in a coordinated program are paid by the hour or by the case.

The coordinated assigned counsel model is recognized by the American Bar Association as
superior fo the ad hoc assigned counsel model, as it more frequently ensures consistent and adequate
representation, helps to eliminate patronage by judges in the assignment process, and avoids
appointing cases to lawyers merely because they happen to be present in court at the time the

assignment is made.

Contract Attorney Programs

In a “contract” program, the jurisdiction enters into contracts with private attorneys, law
firms, bar associations or non-profit organizations to provide representation to indigent defendants.
Often the contract is designated for a specific purpose within the indigent defense system, such as
all cases where the public defender has a conflict of interest, or for a certain category of cases (e.g.,
Felonies, misdemeanors, juvenile dependencies).

The structure of these programs varies, but there are essentially two main types of contract
programs,

Fixed Price Contracts

The defining characteristics of a fixed price contract program is that the contracting lawyer,
law firm or bar association agrees to accept an undetermined number of cases within an agreed upon
contract period, frequently one year, for a single flat fee. The contracting attorneys are usually
responsible for the cost of support services, investigation and expert witnesses for all of the cases.

Even ifthe caseload in the jurisdiction is higher than was projected, the contractor is responsible for




providing representation in each of the cases for no additional compensation, This type of contract
has been severely criticized by the courts and national organizations. The American Bar
Association’s House of Delegates approved a resolution in 1985 condemning the awarding of
contracts for indigent defense services based on cost alone. In State v. Smith (1984), the Arizona
Supreme Court found this type of system, which was in use in several Arizona counties,

unconstitutional because:
1.) The system does not take into account the time that the attorney is expected to spend in
representing his share of indigent defendants;

2.) The system does not provide for support costs for the attorney, such as investigators,
paralegals and law clerks;

3) The system fails to take into account the competency of the atforney. An attorney,
especially one newly-admitted tot he bar, for example, could bid low in order to obtain a
contract, but would not be able to adequately represent all of the clients assigned...; and

4)) The system does not take into account the complexity of each case.

The Fixed Fee-Per-Case Contract

The distinguishing feature of a fixed fee-per-case contract is that when a privaie lawyer, law
firm or organization enters into a contract to provide indigent defense representation, the contract
specifies a predetermined number of cases for a fixed fee per case. Frequently, funds for support
services, investigations, secretarial services, and expert witnesses will be included in the contract.
The contracting attorney typically submits a monthly bill indicating the number of cases handled
during the period. Once the predetermined number of cases has been reached, the option exists to
re-negotiate or extend the contract. The fixed fee per case system is far less common than the fixed
price contract system.

Unfortunately, too many jurisdictions have adopted the fixed price contract model solely as
a means to cut costs, often at the expense of the quality representation. An indigent defense
system has a legal and ethical responsibility to guarantee the quality of representation it is providing.
[f that responsibility is not taken seriously, the jurisdiction makes itself vulnerable to expensive and

damaging litigation from claims of ineffective assistance of counsel.




The ABA Standards have addressed the potential for “quality control” problems in a contract

system. Part I1I of the revisions approved in August 1990 includes a new section addressing, for the

first time, Contract Defense Services., Section 5-3.3(b), “Elements for the contract for services,”
delineates 15 essential provisions that should be included in any contract with private attorneys or
other lawyer groups.

Among the elements proscribed, the standards assert that the contract “should ensure quality
legal representation,” and that the contract should not be awarded “primarily on the basis of cost.”
The standards also stress that the contract include detailed information about how the cases will be
handled by the contractor. Specifically, the standards require that contracts include, but not be
limited to, the type and number of cases to be included, the fee per case, minimum attorney
qualification standards, the attorneys who will be working on the cases, a policy for obtaining
representation in the case of a conflict of interest, and other provisions. The key to a successful
contract program is to ensure that the attorneys have appropriate experience, training and
monitoring, and that the lawyers have access to the support and resources necessary for litigation.

In the past few years, there has been a substantial increase in the number of jurisdictions
utilizing contract programs, In rost instances, contract programs have been introduced as an
alternative to court-appointed attorneys handling conflict cases in jurisdictions which have a public
defender office.

The primary appeal of contract systems to funding bodies is the ability to accurately project
the cost of conflict counsel for the upcoming year by limiting the total amount of money that is
contracted out. With an appointed counsel system, it is impossible to predict the total cost for the
upcoming year. Variables affecting the cost of an appointed counsel system include the total
number of cases assigned, whether any death penalty or complicated cases are filed, and whether
there are drug sweeps resulting in multiple defendants. Counties and states utilizing fixed price
contracts are not subject to these variables, so they can project with certainty what their indigent

defense expenditures will be at the beginning of the year.,

Public Defender Programs
A public defender program is a public or private non-profit organization staffed by full or

part-time attorneys and is designated by a given jurisdiction to provide representation to indigent




defendants in criminal cases. While there are many variations among public defender programs, the
defining characteristic is the employment of staff attorneys to provide representation.

The public defender concept predates Gideon by 50 years. The first defender program was

established in Los Angeles in 1913, This eatly model was intended to provide a core group of
experienced criminal lawyers who would improve upon the pro bono representation offered by
members of the private bar. Besides the occasional local program, such as in Los Angeles or New
York, the public defender model did not proliferate around the country until after the landmark

Supreme Court decision and the publications of several important national studies in the 1970's.




Appendix F

Comparative State Narratives




1. Connecticut

Population: 3,274,238 Primary Funding: State

Density: 678.4 people per square mile  Primary System: Public Defender

Poverty Rate:  9.9%

Counties: 8 Death Penalty: Yes
The state-funded Connecticut Division of Public Defender Services and Special Public Defenders
(SPDs)- private attorneys who contract with the public defender to handle conflict and overload
cases - provide virtually all indigent defense representation in Connecticut. The Public Defender
has regional offices throughout the state, and has a budget of $28,079,848 for FY 2000.
Representation in mental health commitment and juvenile dependency cases is provided by a court-

appointed counsel program administered by the state Superior Court Operations office.

Indigent Defense Commission:

The seven members of the Public Defender Services Commission are appointed by various state
government officials. The Commission has the following duties: adopt rules for Division of Public
Defender Services; establish a compensation plan comparable to state’s attorneys; establish
employment standards; appoint Chief Public Defender and Deputy Chief Public Defender, and
remove for cause following notice and hearing; and submit annual report to Chief Justice, Governor

and Legislature.

Alternative Revenue:

Clients of the Division of Public Defender Services are asked to pay a fee of $25 as a contribution
to their representation. Division attorneys or administrative staff screen applicants for eligibility to
pay the fee, and collect the fee. Revenue from the fee goes to the Division of Public Defender

Services, and the fee generated $84,576 in FY 1999.




2. Delaware

Population: 724,842 Primary Funding: State

Density: 340.8 people per square mile  Primary System: Public Defender

Poverty Rate:  9.5%

Counties! 3 Death Penalty: Yes
Indigent Defense System:
The Delawate State Public Defender represents all indigent defendants in trial and appellate cases.
The Public Defender has regional office throughout the state, and the state pays all expenditures for
indigent defense. The FY 2000 budget for the Delaware State Public Defender is $7,192,300.
Conflict cases are primarily handled by a pool of six private attorneys who contract with the state
to handle conflict cases. The average annual, flat-fee contracts are for $42,460 (per attorney), not
including work on Class A felony cases (an additional $12,000), or capitol and non-capitol murder
cases, which usually Adds another $20,000 per year. The contract program is administered by a

circuit judge, who selects the contract attorneys.

The Delaware Criminal Justice Council used funds received from the Byrne Grant to create a
statewide video conferencing system. This system links up the local Attorney General and public
defender with local police departments and courtrooms. The project expedites warrant processing,
bail hearings, arraignments, evidentiary hearings and pro se motions filed by inmates and reduces

police transportation and time. It is also used for statewide training for the state public defender

system.

3. Florida
Population: 14,399,985 Primary Funding: Primarily State
Density: 239.6 people per square mile  Primary System: Public Defender

Poverty Rate: 8.6%

Counties: 67 Death Penalty: Yes
Indigent Defense System:
In Florida, the 20 judicial cireuit public defenders are publicly elected and provide representation
at trial. Appellate cases are handled on a regional basis by five of these offices. Conflict cases are

handled by private court-appointed counsel, and the rates vary from judge to judge, and from




circuit to circuit. By statute, the state is responsible for public defender salaries and “the necessary
expenses of the office,” and the counties pay for office overhead expenses and court-appointed
counsel costs. While state funds are distributed to the circuit public defender offices based on a
recently restructured funding formula designed to fairly distribute the monies, some counties make
more funding available for indigent defense than others, This new funding formula has contributed
to increase appropriations for the Florida Public Defender Association (FPDA), a network of
Florida’s 20 elected circuit public defenders. Its FY 1999 state appropriation of $126 million is a

6% increase from last year’s appropriation.

On October 1, 1997, the Florida Capital Collateral Representative, a state-funded entity which
represented indigent capital prisoners in the state and federal post-conviction proceedings, was split
into three separate Capital Collateral Regional Counsel offices covering the northern, middle and
southern regions of Florida. By legislation, the three offices function independently and operate as

separate budget entities.

Indigent Defense Commission:

The FPDA is governed by a Board of Directors comprised of the 20 elected public defenders in
Florida, two representatives of the assistant public defender staff and one representative apiece from
public defender investigative and administrative staff. The Florida Public Defender Coordination

Office (FPDCO) works with the FPDA,

The FPDA engages in activities that promote and develop the public defender system in Florida.
The FPCDO coordinates FPDA meetings; collects caseload and budget information from public
defenders; analyzes public defender workload; prepares annual formulae which are based on
caseload and attorney unit cost and used by the three branches of government and the circuit public
defenders in the budget request process; monitors pertinent legislative developments; conducts

training for public defender staff; and circulates pertinent case law to the elected public defenders.




Alternative Revenue:

As of January 1, 1997, any accused person or, if applicable, a parent or legal guardian of an accused
minor or accused adult tax-dependant person, who files an affidavit declaring indigency and
requesting representation by the public defender must pay a $40 fee at the time the affidavit is filed.
Fees collected are deposited into the Indigent Criminal Defense Trust Fund, which is administered
by the state Judicial Administration Commission (JAC), and are “to be used to supplement the
general revenue funds appropriated by the Legislature to the public defenders”(emphasis added).
The JAC is required to return these funds to the 20 circuit public defender’s offices “proportional[ly]
to each circuit’s collections.” Fla. Stat. Ann. §27.52 (as amended during the 1997 legislative session

by HB 1906).

As originally enacted, §27.52 contained language stating that the affidavit would be accepted
without the fee if the court, after reviewing the financial information in the affidavit, reduced or
waived the fee of assessed it at the disposition of the case. However, in the amended version passed
in the 1997 legislative session, this language was stricken, making Florida the only jurisdiction we
are aware of that does not provide a waiver mechanism for its application fee, Commentary to ABA
Standard 5-7.2 states that “a defendant may be required at the time representation is provided, to
make a limited financial contribution if it can be done without causing substantial hardship.”

Florida’s statute does not allow for those facing substantial hardship to avoid payment.

In passing this legislation, the Florida state legislature took steps to help ensure that the fee would
be collected from those defendants who are capable of paying it. First, the law creating the
administrative fee also aims to tighten up indigency screening by expanding the affidavit which
applicants for public defender services must submit in order to be appointed counsel. The 1997
amendment to §27.52 requires that the affidavit of indigency contain a statement affirming the
applicant’s obligation to report to the court or to the indigency examiner a change in financial
circumstances. Second, the State Court Administrator’s office was allocated 20 positions statewide
to conduct indigency screening so that the courts are not overburdened with new responsibilities
and will be able to devote adequate time to administering the screening program. Under legislation
passed during the 1997 legislative session, as incentive to the clerks of the court who oversee

collection of the fee, the clerks may retain two percent of the application fees collected monthly for




administrative costs prior to remitting the remainder to the Judicial Administrative Commission In
FY 1998, $1.1 million was generated from the $40 application fee, a figure which was almost

matched in FY 1999, when the fee brought in $1 million.

4, Maryland

Population: 5,071,604 Primary Funding: State

Density: 489.2 people per square mile  Primary System: Public Defender
Poverty Rate:  8.6%

Counties: 23 Death Penalty: Yes

Indigent Defense System:

Indigent defense services in Maryland are fully state-funded. The Maryland State Public Defender
is an independent agency under the executive branch and the Public Defender appoints the district
defenders for cach of Maryland’s 12 judicial districts. The public defender program maintains 23
regional trial offices, as well as four trial offices in metropolitan Baltimore. Additionally, the
Maryland State Public Defender has a capital defense division, a collateral review division, an

appeals unit and a mental health unit.

In the most recent legislative session, the public defender office received a 2% increase in its FY
1999 budget - up to approximately $40 million. Though some of the increase will be used to offset
the costs of tepresenting children in termination of parental rights cases- a new responsibility for the
Maryland Public Defender Office - most of the new money is slated to help pay for computers and

staffing for both a pilot community court project and a social work unit.

Indigent Defense Commission:

The Governor of Maryland appoints the three member s of the Board of Trustees of the Maryland
Office of the Public Defender. Two of the three members must be active attorneys and the State
Public Defender is a non-voting ex officio member, The Board is required to: study and observe the
operation of the Public Defender office; coordinate the activities of district Advisory Boards;

appoint the Public Defender; and advise the Public Defender on all relevant matters.




5. Missourti

Population: 5,358,692 Primary Funding: State

Density: 74.3 people per square mile Primary System: Public Defender
Poverty Rate:  10.4%

Counties: 114 Death Penalty: Yes

Indigent Defense System:

The state-funded Missouri State Public Defender system provides representation to indigent
defendants in all criminal cases. The State Public Defender has three divisions that provide
representation to indigent defendants at trial, appeals and in capital proceedings. The Public
Defender maintains 35 regional office to handle trial cases throughout the state and three appellate

offices.

The Missouri State Public Defender has received substantial increases in state appropriations in
recent years, InFY 1997, the organization received approximately $22.4 million from the state, an
increase of 20% over their FY 1996 appropriation. Last year, the public defender office received

a 10% increase, bringing its FY 1998 budget to approximately $24.8 million.

Indigent Defense Commission:

The seven members of the Public Defender Commission in Missouri are appointed by the Governor,
The commission’s responsibilities include: selecting the Director of the Office of the State Public
Defender as well as his/her deputies; establishing employment procedures; reviewing office
performance and monitoring the Director; ensuring the independence of the system through public
education efforts; advising on budgetary matters; contracting with private attorneys; and approving

a fee schedule for assigned counsel.

6. New Jersey

Population: 7,987,933 Primary Funding: State

Density: 1,042 people per square mile  Primary System: Public Defender
& Contract
Defender

Poverty Rate:  9.0%
Counties: 21 Death Penalty: Yes




Indigent Defense System:

The state-funded New Jersey State Public Defender is a statewide program which is responsible for
all indictable felony offenses and juvenile delinquency cases in New Jersey’s thirteen count-based
superior courts, along with direct appeals from these cases. The Public Defender maintains regional

offices covering each of New Jersey’s 21 counties.

Until recently, the state’s counties were responsible for providing counsel to indigent defendants at
the municipal level in misdemeanor cases. Despite a state supreme court decision in which the court
held that attorneys representing indigent defendants in municipal court are not entitled to
compensation, Madden v. Delran Twp., 126 N.J. 591 (1992), in 1997, legislation established a
funding mechanism for those municipal courts which did not employ a municipal public defender.
(As of July 1997, only 383 of New Jersey’s 537 municipal courts employed a municipal public
defender. The remaining 154 municipal courts required involuntary pro bono services of private bar
members.) The legislation authorizes the collection of a waivable application fee of up to $200,
payable over a four-month period, for individuals seeking the services of a municipal public
defender. Funds collected through the application fee are deposited in a dedicated fund to be used
exclusively to meet all cost incurred in providing indigent defense services at the municipal court

level, including the cost of expert investigation and testimony.

Alternative Revenue:

In 1991, the New Jersey legislature, facing a budget crisis, directed the state public defender to
consider alternative sources of revenue. In September of that year the public defender instituted a
$50 administrative fee to be collected from its clients. N.J. Admin. Code Tit. 15 §16-3(f). All of
the fee revenue collected by the public defender is used to offset the cost of providing indigent
defense services. The state public defender already had an automated billing system for
reimbursements and liens, so an introduction of an up-front fee required little additional overhead
cost to the system. Prospective clients are told about the fee during either their initial contact with
the public defender’s office or when they apply for public defender representation. The fee is

collected by the attorney or investigator who has the first contact with the client.




The New Jersey Office of the Public Defender collects the $50 up-front fee from approximately
6-7% ofthose assessed. Revenue generated by the fee has remained relatively flat since its inception
in 1991. InFY 1992, $187,000 was collected. Since the revenue has increased at a slow pace. The
fee brought in $210,020 in FY 1997 and increased by less than 1%, to $211,555, in FY 1998,

In the 1997 legislative session a second public defender application fee was authorized in New
Jersey, this one intended to cover the cost of a newly passed law requiring that each of New Jersey’s
537 municipal courts employ at least one salaried municipal public defender. New Jersey’s state-
funded public defender system is responsible for all indictable offenses in the state’s thirteen county-
based superior courts, but no state monies are used to find indigent defense representation at the
municipal level. New Jersey’s municipal courts have jurisdiction over non-indictable felonies,
misdemeanors, DWI/DUI cases, and traffic violations. Before the municipal public defender bill
passed, only 383 of New Jersey’s municipal courts employed a municipal public defender. The
remaining 154 municipal courts required involuntary pro bono services of members of the private
bar to represent indigent defendants in municipal court. Since January 1, 1998, a $200 application
fee has been required of all applicants for representation by a municipal public defender, The
revenue is used exclusively to meet the costs incurred by counties in providing the services of a
municipal public defender, including the cost of investigation. SB 1886, the legislation authorizing
the $200 fee, supplemented Title 2B of the New J ersey Statutes and repealed N.J.S 2B §12-28. The
Spangenberg Group has not been able to gatﬁer any data regarding how much revenue these

municipal court fees generate, due to the lack of any centralized information pertaining to these fees.

7. New Mexico

Population: 1,713,407 Primary Funding: State

Density: 12.5 people per square mile Primary System; Public Defender
& Contract
Defender

Poverty Rate:  22.4%
Counties: 33 Death Penalty: Yes




Indigent Defense System:

New Mexico’s state-funded Public Defender Department provides primary representation in trial
and appellate cases throughout the state. Approximately half of the state’s counties (the more
populous ones) are served by one of the State Public Defender Department’s regional trial
offices; private attorneys who contract with the Department represent indigent defendants in the

remaining counties.

The New Mexico Public Defender Depattment’s expenditure for FY 1999 was $21,564,800.

Alternative Revenue:

Since 1993, indigents in New Mexico have been asked to pay a $10 application fee. Revenue from
the fee is deposited into the “Public Defender Automation Fund,” which is used to buy and maintain
computer hardware and software for the New Mexico Public Defender Department. In FY 1998,

the fee brought in $114,683.

8. North Carolina
Population: 7,322,870 Primary Funding: State

Density: 136.1 people per square mile  Primary System: Assigned
counsel
with some
Contract
Defenders &
Public
Defenders

Poverty Rate: 12.5%

Counties: 100 Death Penalty: Yes
Indigent Defense System:
Tn North Carolina, the state pays for all indigent defense expenditures. Trial level representation is
provided at the local level; each county has the responsibility of organizing its system. A handful
of the state’s 100 counties employ the public defender model while the rest use assigned counsel or
contract defenders. Appellate representation is provide by the State Appellate Defender. The AOC
spent $59,622,732 on indigent representation in FY 1998.




9, Ohio

Population: 11,172,782 Primary Funding: Mixed State &
County

Density: 264.9 people per square mile  Primary System: Public Defender

Poverty Rate: 11.6%

Counties: 88 Death Penalty: Yes

Indigent Defense System:

The Ohio Public Defender Commission provides direct representation in all capital trials, direct
appeal and state posy-conviction cases. The Commission also oversees the delivery of non-capital
trial level services throughout the state. Ohio’s counties may select their own delivery model, and
those counties which comply with the Commission’s standards are eligible for partial reimbursement

for expenditures in connection with these services.

Ohio’s indigent defense system is funded through a combination of county and state monies. As
mentioned above, the state-funded Public Defender Commission reimburses counties up to 50% of
their expenditure, but the rate of reimbursement fluctuates each year, depending on the
Commission’s budget. Generally, it is between 40% and 50% of the amount paid by the county.
This program is supported in large measure by an $11 assessment on all criminal convictions other
than minor traffic offenses; the assessment is added to the bail premium of all defendants who post
bond or at the disposition of the case if no bail is posted. For FY 2000, the Ohio Public Defender
Commission has an operating budget of $62,393,829. Capital cases are handled by county public

defenders or appointed counsel.

Indigent Defense Commission:

The nine members of the Ohio Public Defender Commission, five of whom are appointed by the
Governor and four by the Ohio Supreme Court, provide, supervise and coordinate indigent legal
representation in the state. The Commission’s members establish rules for the Public defender
regarding issues such as compensation, indigency standards and caseloads, as well as approve Public
Defender budgets. The Commission chair and at least four Commission participants must be bar

members,




Alternative Revenue:

In each of the 11 counties in Ohio where indigent defense programs are administered by the State
Public Defender, it has been determined that an application fee will be implemented by January 1,
2000. The fee will be $75, and the revenue will revert back to the county general fund. County
public defenders will be responsible for screening defendants for eligibility and actually collecting

the fee.

Many of Ohio’s other counties have also established up-front fees. The amount and administration

of the fee, however, varies from county fo county.

10. Oklahoma

Population: 3,300,902 Primary Funding: Mixed State &
County

Density: 45.8 people per square mile Primary System: Public Defender
& Contract
Defender

Poverty Rate:  14.8%

Counties: 77 Death Penalty: Yes

Indigent Defense System:
In Oklahoma’s two largest counties, Tulsa and Oklahoma (Oklahoma City), the counties fund
indigent defense services at the trial and direct appeal levels. Both counties have full-time public

defender offices.

In 1991, the Oklahoma legislature created and funded a new state agency for providing indigent
defense services, the Oklahoma Indigent Defense System (OIDS). OIDS, with its five-member
Board of Directors, is responsible for providing indigent defense services in 75 of Oklahoma’s 77
counties. OIDS has separate, staffed capital trial, capital direct appeal, non-capital direct appeal and
capital state post-conviction divisions. The majority of non-capital trial cases are handled by
attorneys working under contract with OIDS. Impetus for the statewide system was a 1990
Oklahoma Supreme Court decision which held that the compensation system in effect for court-
appointed counsel at the trial level was unlawful as an unconstitutional taking of property of court-
appointed attorneys. State v. Lynch, 796 P2d 1150 (Okla. 1990).




Following the 1997 legislative session, OIDS opened three non-capital trial satellite offices, and,
in the 1998 legislative session, received funds to expand one of the three offices. For FY 2000,

OIDS received a budget of $14,883,111.

Indigent Defense Commission:

The Governor of Oklahoma selects each of the five members who serve on the Oklahoma Indigent
Defense System Board. At least three of the members must be lawyers. This Board makes policies
for indigent defense programs, approves a budget for OIDS, appoints an advisory council of indigent
defense attorneys, establishes policies on maximum caseloads and appoints the OIDS Executive

Director.

Alternative Revenue:

Oklahoma requires any indigent defendant requesting representation by the Oklahoma Indigent
Defense System to pay a $40 application fee to the court clerk. Today, all the revenue genetated by
the fee is allocated to the Court Clerk’s Revolving Fund. However, at the fee’s inception in 1992,
90% of the then-$15 fee went to the Indigent Defense Revolving Fund and just over 10% reverted
back to the Court. This distribution scheme changed in 1996, when the fee was raised to $40 and
statutory language specified that the first $20 collected should go to OIDS, and the balance would
be deposited in the Court Clerk’s Revolving Fund. In November of 1997 the state changed again,
this time declaring that all revenue brought in would be transmitted to the Court Clerk’s Revolving

Fund,

11,  Oregon
Population: 3,203,735 Primary Funding: State

Density: 29.6 people per square mile Primary System: Public
Defender,
Assigned
Counsel &
Contract
Defender
Poverty Rate:  12.8%

Counties: 36 Death Penalty: Yes




Indigent Defense System:

In Oregon, the state provides all funding for indigent defense services. At the trial level, the
Indigent Defense Services Division of the Administrative Office ofthe Courts administers contracts
with each county program, which may choose a public defender, private bar contract or court-

appointed counsel system. The State Public Defender handles direct appeals.

Alternative Revenue:

In 1997, ORS 151.487 was revised and became the primary vehicle for a new statewide program
allowing courts to order persons who apply for court-appointed counsel in any case to pay in full
or in part “the administrative costs of determining the eligibility of the person and the cost of legal
and other services to be provided” prior to the conclusion of the case. As a result, the state
implemented a recoupment program and a $20 application fee. The court must first determine
whether the person applying for appointed counsel has thee financial ability to pay such costs
without creating substantial hardship in providing basic economic necessities to the person or the
person’s dependent family. As in other states, failure to obey a court order to pay an application fee
or contribution amount cannot be used as grounds for contempt or the withdrawal of court-appointed
counsel. However, application fee and contribution amounts ordered by the courts are enforceable
against the person “as if the order is a civil judgement,” and a court’s decision to order or to not
order payment of either cost is subject to review at any time. Lastly, the State Court Administratot’s
guidelines and standards for operation of this new program prohibit delay in the appointment of
counsel to individuals eligible for indigent defense services which may arise if the individuals

disagree with the decisions regarding their eligibility or contribution amount.

The Oregon application fee and contribution program came into effect in November 1998, and has
been operating in five counties on a pilot basis. The program is expected to expand to the entire
state as of January 1, 2000. The application fee was set at $20 and all revenues generated go to the
State Court Indigent Defense Account. The Office of the State Court Administrator is not able to
discern between revenues generated by the application fee and money brought in by client

contribution. These two sources generated approximately $360,000 in the five counties in FY 1999.




12. Tennessee

Population: 5,319,654 Primary Funding: Primarily State
Some County

Density: 118.3 people per square mile  Primary System: Public Defender
Poverty Rate:  14.5%

Counties: 95 Death Penalty: Yes

Indigent Defense System:

In Tennessee, with the exception of Shelby County (Nashville) and Davidson County (Memphis),
which have their own respective county public defender offices funded through a combination of
state and local monies, the state funds indigent defense and each judicial district has an independent
public defender office. The Tennessee District Public Defenders Conference oversees the delivery
of indigent defense services throughout the state. Its FY 1999 appropriation was $21 million, 4.7%
increase from FY 1998, Another program, the Office of the Post-Conviction Defender, represents

indigent defendants convicted of capital offenses who are seeking state post-conviction relief.

In the 1998 legislative session, the state legislature appropriated funds to conduct a weighted
cascload study for judges, prosecutors and public defenders; this study was completed in spring of

1999,

Indigent Defense Commission:

The Tennessee Indigent Defense Commission of the Supreme Court of Tennessee is composed of
11 members who ate appointed by the state Supreme Court. Duties of the Commission include:
appointing officers; adopting rules for operation of the Commission; developing a comprehensive
plan for indigent defense services in the state court system; collecting case information; determining
reasonable caseloads for district defenders; set standards for criminal defense attorneys representing
indigent defendants; setting compensation for assigned counsel; setting annual budget for court-

appointed counsel expenditures; and developing a voucher review process.




The Post-Conviction Defender Commission has nine members, appointed by the Governor,
lieutenant governor, the Speaker of the House of Representatives, and the Supreme Court of
Tennessee. Their tasks are to appoint the Post-Conviction Defender and prepare an annual budget

for the Office of the Post-Conviction Defender,

Alternative Revenue:

Since July 1, 1997, Tennessee has required indigent defendants and parents or guardians of indigent
minors facing juvenile proceedings to pay a $50 administrative fee. 1If a court finds that the
defendant or guardian can pay more than $50, the fee can be increased to an amount not to exceed
$200. Court clerks collect the fee, and 5% of the revenue teverts back to the court, while the other

95% is deposited into the state’s general fund. In calendar year 1998, the fee generated $543,300.

13.  Wisconsin
Population: 5,159,795 Primary Funding; State
Density: 90.1 people per square mile Primary System: Public Defender

Poverty Rate: 8.6%
Counties: 72 Death Penalty: No

Indigent Defense System:
Wisconsin has an integrated state public defender system with regional trial offices providing trial

and appellate representation throughout the state.

Indigent Defense Commission:

Wisconsin has a nine member commission appointed by the Governor and approved by Senate. At
least five must be attorneys with the Chair elected by the Board. The commission’s duties include:
Appoint state Public Defender and establish salary; Approve budget and submit to Governor;
Promulgate standards of indigency; Promulgate rules for assignment of private counsel in regard to
standards, payments and pro bono programs; Perform all other duties necessary and incidental;

Contract with federal agencies and local public defender organizations for provision of services.




Alternative Revenue:
Technically there is no up-front application fee for indigent defendants seeking court-appointed
representation in Wisconsin, but there is a bifurcated reimbursement system that in some ways

resembles an application fee.

Under Wisc. Stat. Ann §977.075 (West Supp. 1996), the Board of the Office of the State Public
Defender (SPD) is required to establish, by rule, fixed amounts for the cost of legal representation.
Under the program adopted in August 1995, SPD staff screen defendants for indigency and inform
them that they are expected to pay a per-charge fee for representation rendered. Each misdemeanor
charge is assessed at $200, and felony representation runs $400 per charge. Anappeal ofa case that
went to trial will cost the defendant $1,000, while reimbursement for representation in an appeal
where there was no trial runs $400. However, under the bifurcated nature of the program,
defendants can elect to pre-pay the reimbursement charges at substantially reduced rates, if they do
so within 30 days from application for counsel. Felony and misdemeanor fees can be pre-paid at
a rate of $50 per offense, while reimbursement for representation in an appellate trial case can be
pre-paid at $100. Thus, a defendant facing two misdemeanor charges can elect to pay $100 within
30 days from appointment or pay $400 at the disposition of the case. If the defendant elects to pay
a fee in installments, he or she loses out on the pre-payment discount. Following the screening

interview, defendants are given a payment envelope,

As in other state, defendants will not be denied counsel if they are unable to pay the fee, but their
accounts will be turned over to a collection agency retained by the SPD. All monies collected revert

back to the public defender.

Start-up costs for the program were minimal, consisting of transferring two positions from public
defender field offices to the central office to handle the payments. Initial projections for revenue
generated by the program were forecast at $7 million, based on the number of charges defended by
public defenders in past years. Actual collections totaled $626,000 in FY 1996, and increased to
$825,900 in FY 1998.




14, Vermont

Population: 588,654 Primary Funding: State

Density: 60.8 people per square mile Primary System: Public Defender
& Contract
Defender

Poverty Rate: 10.6%

Counties: 14 Death Penalty: No
Indigent Defense System:
Vermont has a state funded public defender system with full-time staff offices in approximately half
of the counties and contract counsel in the remaining counties providing trial and appellate
representation, The Vermont Office of the Defender General reported a slight decrease in its FY
1998 budget appropriation for general operations (35,304,722 down from $5,355,000). However,
two separate, one-time appropriations - one for $132,000 to address a growing backlog in
termination of parental rights cases, the other $175,000 for computer upgrades- gave the Office of
the Defender General a net gain in its FY 1998 appropriation. Funding rates continued to increase
through 2000, as the Defender General’s budget for the current fiscal year is
$6,321,581.

Alternative Revenue:

As of March 1996, Vermont has imposed a $25 fee on individuals applying for representation,
The money collected by the fee is deposited into the public defender special fund, which is used
almost exclusively to support public defense in Vermont. In FY 1998, the fee brought in

$255,172. Juvenile clients requiring counsel are not required to pay the fee.




_ Appendix G
Additional Comparative Data




The 6th/24th Circuit Public Defender Corporation began at the start of FY 1995, Between
FY 1994 and FY 1998, the circuits indigent defense caseload increased by 48.82%. This occurred
at a time that the state’s total indigent defense caseload increased by only 17.32% (from 31,974 to
37,511).

Caseload 1994 1995 1996 1997 1998
PD 2,592 4,074 4,666 5,227
AC 4,433 2,751 1,825 1,636 1,370
Total 4,433 5,343 5,899 6,302 6,507

Yet, during this same time period, the state’s indigent defense expenditure grew by 23.37%
(from $13,423,484 to $16,561,218) while the 6th/24th circuit increased by only 10.63%. In this
circuit, we believe it is fair to say that the public defender corporation saved money for the state

while ensuring that eligible clients received representation.

Expenditure 1994 1995 1996 1997 1998

PD $679,860.00 $745,502.00 $853,055.00 $883,180.00
AC $1,062,834.00 $726,034.00 $454,068.00 $425,971.00 $281,655.00
Total $1,052,834.00 $1,405,894.00 $1,198,570.00 $1,279,026.00 $1,164,735.00

The other circuit that instituted a Public Defender Corporation during this time period was
the 5" circuit. Because that PDC was established after the start of FY 1997, we believe that the real
cost savings will not be felt until FY 1999 and beyond. As indicated in this report, we donot believe
that enough of the indigent defense data is reliable after FY 1997 to draw definite conclusions, Still,
the data that we do have indicated that the 5™ circuit’s indigent defense caseload has not been

affected by the introduction of the PDC, though the indigent expenditure has increased.

Caseload 1s94 1995 1996 1997 199§

PD 346 662

AC 640 739 851 489 199

Total 640 739 851 815 861
Expenditure 1994 1995 1996 1997 1998
PD $337,650.00 $371,200.00
AC $370,089.00 $360,747.00 $399,010.00 $270,033.00 $130,807.00

Total $370,089.00 $369.747.00 $369,010.00 $607,983.00 $501,807.00




Appendix H

State Indigent Defense Commission Table
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REIMBURSEMENT RATE CALCULATIONS OF CURRENT VALUE (FROM 1990 TO 2008)
Ralph E. McKinney, Jr., RBA (WVSC), MBA (MU)

WV Public Defender Services

19 December 2008

ABSTRACT: This paper uses several methods to calculate the present valtte of the 1990 $45/365 rate
pald to AC Attorneys. Multiple calculations and sources are used to establish that {a) the 2008 CPI
estimate is $73.45/$106.09; (b) the 2008 CPI overhead estimate per hour was $57.13; (¢} the minimum
camparable $45 per hour rate within Division of Personnel comparable classifications was $32.04 per
hour without overhead and $87.05 with overhead; and {d) the most likely minimum comparable rate

was 587.05/5126.22,
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INTRODUCTION

Since 1 July 1990, the reimbursement rates for appointed indigent criminal defense attorneys
(“AC Attorneys”) have been $45 per hour for in-court time and $65 per hour for out-of-court time

{WVPDS, 2002). The rate changes were a result of litigation, brought by Mililard Jewell (see Jewell v,

Maynard, 383 S.E. 2d 536 (1989)), and subsequent changes to WV Code §29-21-13a. The 1990 change
was an effort to provide reimbursement to private appointed Counsel (“AC") AC Attorneys to cover
overhead expenses and limited compensatlon for time rendered for legal services provided to indigents.

These 1990 rates are the current 2008 rates being reimbursed today.

PURPOSE & SCOPE

The purpose of this paper is to facilitate discussions concerning the AC Attorney reimbursement
rates of $45/$65 (in-court/out-of-court) effective 1 July 1990 in the present 2008 economy. This paper
relates to indigent criminal defense activities only within the State of West Virginia. This paper will not
address legal Interpretations, the guality of Iega‘l representation, operations of public defender offices,
or operations of AC attorneys, While some of these elements may be discussed, this paper will be
limited In scope to the discussions surrounding the 1990 legislatively changed rates of $45/565 and what

these rates are estimated to be in today's economy,

RESEARCH QUESTION

Eighteen years have passed since the legislative rate changes have been made effective, As of

the writing of this paper, those rates continue to be reimbursement rates. Since 1990, significant
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changes have occurred In the economy as a whole. Due to these changes, the WV Indigent Defense

Commission presented the general question: “What would the rate be in today’s market?”

METHODOLOGY

While the general assumption is that economic markets will increase over time, a possibility
exists that decreases can occur. Therefore, a quantitative analysis concerning economic factors that

could Impact $45/$65 will be explored. For this analysis, several variables will be fixed:

» The effective passage date of 1 July 1990 for $45/$65 will be the starting polnt of this analysis.
Dates prior to 1 July 1990 will not be considered. However, the information used for the
fitigatlon causing these changes precedes the 1989 ruling in Jewell (supra).

e The $45/365 are for the reimbursement of overhead and time as defined by the WVPDS,

e Distinctions for geographical differences In West Virginia (e.g., Blg Ugly, Charleston, Comfort,
Huntington, Lewisburg, Martinsburg, Mullins, Yawkey, etc.) will not be made. The assumption
will be that economic conditions are similar.

e The quality of legal representation will not be considered, Differences by case type or legal

expertise will not be considered.

To answer the research question, information from several sources will be used to perform a
guantitative analysis that will estimate what the $45/%65 rates might be in 2008. While there are several

ways to calculate estimates, this paper will take a conservative approach for projections.
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DISCUSSIONS

Consumer Price Index as an Economlic Measurement

Since 1990, the U.S, economy has experienced Infiatlon. One of the most common
measurements of inflation is the Consumer Price index (“CPI”) (BLS, 2008). The CPI measures changes,
either increases or decreases, as a percentage of the prior year. Therefore, calculations must be made
using an established base year (i.e., 1990} If those calculations will be for multiple consecutlve years.

Table 1 detalls the CPl as applled to $45/565.

In Jewell (supra), several findings concerning overhead costs and reimbursement rates were
made. The following information is related to the research question: (a) “..average hourly overhead
costs of private lawyers Is $35 per hour...”; and (b} “Rates for court-appointed work in the federal system

are now $40 an hour for out-of-court wark and S60 an hour for in-court work”

Taking the smaller figure of $45/$65 ($45) and reducing that figure by the overhead expenses as
reported In Jewell {supra) ($35), the AC Attorney compensation was set at $10 per hour, This $10
represents a little less than 30% of costs. One possible approach is to detall or project the overhead
costs and add 30%. This would provide a guldeline to determine the minimum amount of total
compensation for AC Attorneys. Table 1 projects the CPI value of $35 from 1990 to 2008, as weli as the
value at §45/$65 an hour. A formula to project the $65 rate is [(65-45)/45] *estimated 2008 rate, or

about 1.45 times the 2008 rate,

Another approach Is to consider the percentage Increase over the federal system. The same
differance ($5) can be observed between the $45/565 and the federal system $40/360, Thus, the
calculation should be based on the smaller federal figure of $40. Five dollars of $40 represents 12.5%

increase over the federal system, This 12.5% may be applled to the current rates of the federal system




to calculate a potential minimum rate for AC Attorneys. The current FPD rates are $100 and $170 per

hour (FPD, 2008). Therefore, the estimated AC Attorney rate would be $112.50 and $182.50.

TABLE 1: CPl ADJUSTMENT for $45/$65 (1990 to 2008}
Source: Data is from BLS, 2008
Note: 2008 Data was not available; therefore, 2007 data was substituted for 2008.

Based on Tablé 1, the 1990 $45/565 rates are estimated to be $73.45/$106.09 In 2008. This
change was an increase of $28.45/$41.09 and represents a 63.2% total change in both rates, Over
eighteen (18) years, the 63.2% averages an annual inflation rate of 3.51%, based on the consumer price
index. The 1990 $35 overhead costs is estimated at $57.13 for 2008. Adding 30% to $57.13, the same

percentage allowed in Jewell (supra), current rate is projected at $74.26.
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Comparable Positlons as detalled from the WV Division of Personnel

To further explore the $45/465 rates, full-time salarled positions comparable to AC Attorneys
can provide additional Information to form a stronger basis to determine the minimum comparable
estimated rates for 2008, The second economic measurement of rates wiil be a comparative analysis of
$45/%65 against the Classification and Compensation information as posted by the West Virginia
Division of Parsonnel (DoP, 2008). Reviewing these postings, five positions comparable to AC Attorneys
were identified, These positions are discussed below.

The first position was #9505 Attorney 1. While this position requires graduation from an ABA
law school, there is no requirement for admission to the WV State Bar. The only exception is in the case
of the WV Department of Tax and Revenue where there Is an admission requirement of less than one
year. Additionally, the examples of work detail note “Assists in hearings before courts of law...” As
written, this position does not provide for the practice of law outside of a supervisoty environment, This
position does not mimic the responsibilities of an AC Attorney.

The second position was #9506 Attorney 2. This position is an expansion of the Attorney 1
position. WV State Bar admission is a requirement and the work examples does allow for the practice of
law on a limited basis. For example, “Conducts hearings before courts of faw...” but only « .[assists] in
dappeals before the Supreme Court of Appeals.” While this position Is closer to an AC Attorney, there are
limitations on what work can be performed without supervision. As such, the Attorney 2 position might
be comparable to an AC Attorney handling misdemeanor cases and other non-felonles,

The third position was #9507 Attorney 3. This position expands the Attorney 2 position and has
specific distinguishing characteristics that directly relate to AC Attorneys, “Attorneys ot this level
conduct legal research related to the criminal rights of indigents and Inmates, and represents same in

criminal proceedings.”
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The fourth position was #9504 Attorney Supervisor., This position expands Attorney 3 with
additional complex work and skill examples. Speéiflcally, “Drafts legal pleadings or briefs on complex
criminal cases...”

Finally, # 9508 Child Advocate Attorney requires admission to the WV BAR and two years
experience as an attorney, The description of Child Advocate Attorney is similar to Attorney 2 except the
focus Is on juvenlles.

Attorney 3 is the first position that makes a reference to indigent criminal defanse. Therefore,
the position of Attorney 3 may be the minimum standards for Indigent criminal defense. However, five
years experience Is required. This is not the case for AC Attorneys, Therefore, each position will be
detalled for comparison (See Table 2} by minimum salary. For each position, the minimum and
maximum annual and hourly salaries will be illustrated. The annual hours per year were calculated to be

2,080 (40 hours per week at 52 weeks per year),

TABLE 2: COMPARABLE WV DoP SALARIES

Attorneyl e $66,120 | $17.18 | $3179 | 924.49
Attorney2 | $38244 | $70752 | $1839 | $3402| $27.71
Child Advocate Attorney | $40,932 | $75,720 | $1968 | $36:40 | 22804
$43,400 | $81,036 | $2087 | $38.96 | 529.92]

$92,808 | $24.12; $4462| 93437

Attorney3 19
Attorney Supervisor | $50,172

While Table 2 lllustrates that hourly salaries are below the 1990 $45/$65 rate, the 1990 $45/565

included office overhead and excluded benefits. Therefore, additional information is needed to properly




compare the WV DoP salarles and the 1990 $45/$65: Paid hours not at work {Holiday hours; Annual
Leave; sick leave) and benefits (health insurance (PEIA), pensions (PERS); and FICA taxes).

For the 2009 calendar year, WV State employees will observe ten (10} elght hour holidays and
two {2) four hour holldays equating to eighty-eight (88) hours of holiday pay. Annual leave accumulation
is contingent on an employee’s length of service: less than five (5) years, fifteen (15) days or 120 hours
are earned. While the two positions comparable to AC Attorneys (Attorhey 3 and Attorney Supervisor)
require more than five years of experience, this analysis will take a conservatlve approach and assume
120 hours. Contrary to annual leave, sick leave Is constant at eighteen {18) days or 144 hours annually.
Therefore, total leave Is at 352 hours annually. Thus, 2,080 hours per year is actually 1,728 hours at

“hiilable” attorney time, Table 3 provides information based on a 1,728 hour yeat.

TABLE 3: COMPARABLE DoP SALARIES (1,728 HOURS)

Attorneyl $35,736 | $66,1201 92 931791
Child Advocate Attorney! $40,932 | $75,720 ;  223. .

As seen by Tabie 3, the range per hour was $20.68 to $44,62. However, based on the position
classifications and descriptions, Attorney 1, Attorney 2, and Child Advocate Attorney should be excluded
from consideration. Therefore, the hourly range becomes 525,12 to $44.62. Agaln, this range does not
include any overhead expenses ot legal costs associated with the practice of law. This only considers a

partlal compensation that each DoP classificatlon details.
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Employer taxes are the responsibility of an AC Attorney and thus were considered part of the
445/$65 rates. Taking this analysis one step further, general classification benefits will be attributed to
the salarles. For FICA taxes, the amount is 7.65% of the total salary. PERS (retirement) employer
contributions are 10.5% of the WV DoP salary. Therefore, all salaries were allotted an additional 18.15%
{7.65% to cover FICA and 10.5% for PERS}). The 18.15% was done as a lump sum to avold an
overestimate resulting from miscalculating the benefits value.

A life insurance premium of $5.37 Is pald monthly ($64.44 annually}. Health Insurance premiums
are contingent upon plan type and number of participants. A typical family plan for 2009 was $10,740
annually. This includes employee contributions. For this paper, & reasonable and conservative
assumption is that only 80% of the $10,740 {or $8,592) will be paid by the employer, The total insurance
cost Is calculated at $8,656.44. This amount was added after adding the percentage benefits.

The result of these estimates is detailed in Table 4. The benefits calculated represent the
common benefits assoclated with these positions, Benefits such as unemployment compensation

insurance and workers' compensation have not been included,

TABLE 4: COMPARABLE WV DoP SALARIES (1,728 hours & Calculated Benefits)

Atorneyl | $50,879| $86777 | $2044 $50.22 $3983

Attorney 2 . $53,842 | $92,250 | $31.16| $5339| 94228

Child Advocate Attorney | $57,161 | $98,385 | $33.08 $56.94|  $45.01
$60.42 | $47.55

Attorney3 | $59,934 1$104400 | $3468 | $60.42
Attorney Supervisor | $67,935 |$118,309 | $39.31 ] $68.47 | $53.89




Table 4 (Hustrates that the DoP Salary with benefit range is between $29.44 and $68.47 without
any consideration of overhead. Glven this range, the mean would be calculated at $48.96 per hour

[Caleulation: 68.47 - 29.44 = 39,03 / 2 =19.52 + 29.44 = mean).

Prosecutor & Legislative Salarles as an Economic Measurement

As prosecutors perform similar duties as AC Attorneys, a salary comparison is detailed In
Appendix A, From this comparison, the 2008 hourly rates were $31.54 (based on 2,080 hours} and
$37.96 (based on 1,728). Legislative salarles for attorneys were calculated for comparative purposes
(see Appendix B}. The average hourly rates were $36.44 (based on 2,080 hours) and $43.86 (based on

1,728). All rates are based on salary only and exclude henefits and office overhead,

STATISTICAL SUMMARY AND CONCLUSION

To better lllustrate these estimates, a summary is presented in Table 5. Within Table 5, there are
several areas without calculations. While estimates can be placed within these areas, these estimates
would be less accurate in the reflection of the 2008 values as these estimates would be contingent upon

other estimates.
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TABLE 5: SUMMARY OF RELEVANT CALCULATIONS FOR 2008 VALUE
Note: Flgures In itallc are projected estimates based onh other calculations.

FPD
Attorneyl

0.7
i(Table 3, p. 8)
i(Table4,p.9)
_123.02 H(Table 2,p.7)
123.55 |(Table 3, p. 8)

.14 |(Table 4,p. 9)

50 |(Table2,p.7)
(Table 3, p. 8)

(Tahle 2,

Attorney2

5,22 {(Table 2, p. 7)
.30 i(Table 3, p. 8)

79 i(Table 4, p.9).
32,68 i(Table 2,p.7)
36.24 |({Table 3, p, 8)
50.98 i(Table 4, p.9)
37.88 i(p.10)
46.44 (p,10) .

Attorney3

Attorney Supervisor _

Prosecutor Salary
Legislative Rates

Based on the calculations as detailed within this paper, the value of the 1990 $45/565 can be

viewed a number of ways: The value can be viewed as

e $73.45/5106.09 based on the CPl adjustments;

e §87.05/5126.22 based on Attorney 3 minimum average;

s $91,50/$132.68 based on Attorney Supervisor minimum average;

¢ $95,09/5137.88 based on the average salary for Prosecutors;

e $100.99/5146.44 based on the average salary for legislative attorneys; and

e Any combination as detailed in Table 5.
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These estimates represent a basic valuation of what the 1990 $45/565 rates might be based on
after selective adjustments, However, advances in technology and advances in sclentific methods as
applied to criminal and legal proceedings have dramatically increased and have improved. These
advances potentlally increase overhead expenditures. Thus, these estimates should be considered the

minimal reimbursement level for AC Attorneys.
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APPENDIX A

WV Prosecuting Attorney Salaries

For 2008

SOURCE: WV Prosecuting Attoneys Institute

Note: This information Is the responsibility of the WVPAI and therefore, no assurances
for validity or reliabllity are granted, The only assurance is that the raw Information
was not altered, However, the calculations concerning the raw information were
performed by WVPDS. Also, part-time salaries were not axtracted from WVPAL

Elected 0-5 yrs 6-11 yrs 12+ yrs
Berkeley 96,000 70,000 83,375
56,878 70,000
53,831 62,972
53,831
53,831
53,831
Cabell 96,000 46,775 55,431 68,775
43,150 58,850
50,411
49,850
Harrison 96,600 52,000 66,500
77,500
59,400
60,000
65,760
50,000
40,000
52,650
Jefferson 96,600 59,565 77,330 89,263
57,475 64,790 89,263
77,330
Kanawha 96,600 44,000 61,000 98,500
47,000 67,500 93,500
42,000 47,000 68,500
63,000 73,500 71,140
45,000 78,500
43,000 91,000
42,000
45,000
50,000
50,000
47,000

Monongalia 96,600 60,000 75,000 66,000




Putham

Raleigh

Wood

Marion

Mercer

Ohio
Boone
Fayette
Greenbrier

Hampshire
Hancock
Jackson

Logan

Marshall
Mason
Preston

Wayne
Brooke
Grant
Hardy
Lewis
MeDowell

Mineral
Mingo

52,000 63,000
56,000
96,600 69,884 74,859
52,584
41,078
41,078
96,600 37,000 47,800 70,200
36,000 59,500
59,500
46,500
96,600 60,500 80,000 87,899
42,000 68,749
44,000
55,000
94,500 50,000
50,000
46,174
50,000
94,500 46,000 52,900 57,000
48,000
94,500 44,000
92,200 58,200 72,700
92,200
92,200 45,000 66,000
66,000
92,200
92,200 52,000
92,200 50,000
40,000
92,200 52,500
52,500
92,200
92,200 42,000
92,200 57,000
48,500
92,200 47,315
59,400 38,092
90,000
90,000
90,000
90,000 60,000
60,000
90,000
90,000




Morgan 90,000 45,000
Nichoias 90,000 50,000 62,500
50,000
Pocahontas 90,000
Randolph 90,000 44,000
43,000
Upshur 90,000 51,630
47,239
Wyoming 90,000 43,000
Pleasants 59,400
Wetzel 50,400
Taylor unknown
Braxton 87,800 60,000
Lincoln 87,800
Pendleton 87,800
Tucker 87,800
Barbour 87,800
Doddridge 87,800 35,000
Ritchie 87,800
Roane 87,800
-Summers 54,120
Tyler 54,120
Calhoun 50,000
Clay 50,160
Gilmer 42,500
Monroe 48,000
Webster 50,000 43,000
Wirt unknown
4,475,400 3,256,790 1,729,449 1,624,899
11,086,538
N= 169 169
Average 65,601
Hours=2080 Hourly Rate $31.54
Hours=1728 Hourly Rate $37.96
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Rates of Compensation Paid to Court-Appointed Counsel in Capital Cases at Trial: A
State-Bv-State Overview, 2007

Introduction

Since 1996, The Spangenberg Group has periodically produced tables and narratives on
behalf of the American Bar Association’s Bar Information Program detailing compensation rates
paid to court-appointed counsel who handle death penalty trial cases in the 38 states that permit
the death penalty. The first table was published in July 1996, and the second, along with an
accompanying narrative, was produced in April 1998. The most recent full update to the report
was completed in April 2003. We receive repeated requests for the tables from attorneys, policy-
makers and others.

The table that follows this narrative reflects the information colected during the course
of our survey conducted between February and April of 2007. As in previous reports, we have
included citations to the authority for the compensation rates and/or maximum fees.

It is not the purpose of this report to produce any type of assessment or evaluative
ranking of states in terms of compensation rates paid to court-appointed counsel in capital cases.
In many states, the compensation rates vary according to locality. Most of these states, referred
to in this report as “reasonable compensation™ states,’ do not maintain centralized records on the
precise amounts court-appointed counsel are paid.2 To collect these data, in each “reasonable
compensation” state, we interviewed public defenders, court administrators, private counsel, or
others familiar with the jurisdiction’s indigent defense system. The numbers reflected in the
accompanying table and/or narrative are representative of the limited information provided to us

through these interviews.

Additionally, while the compensation rate information in the table pertains only to court-
appointed counsel, there are two other methods by which legal counsel is provided to indigent
defendants. The three methods that jurisdictions use to provide indigent defense are:

o The assigned counsel model: Private attomeys are assigned to indigent criminal cases on
either a systematic or ad hoc basis. Typically they are paid on an hourly basis or paid a
flat fee per case.

e The contract model: A jurisdiction contracts with private attorneys, groups of attorneys,
a bar association or a private, non-profit organization to provide representation in some
or all of the indigent cases in the jurisdiction. In some jurisdictions, the public defender

agency contracts with private attorneys to handle conflict of interest cases.

I A “reasonable compensation” state is one in which the state legislature places the responsibility for
establishing the rate of compensation for court-appointed counsel on cach individual criminal court judge {or other

locality in some cases) throughout the state.

2 Texas and Nebraska are notable exceptions in that each local jurisdiction reports the compensation rates
paid to court-appointed attorneys, where applicable,
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¢ The public defender model: A public or private non-profit organization with full or part-
time staff attorneys provides all or a percentage of the representation to indigent
defendants in a jurisdiction. Many states have separate capital defender units which
handle death penalty cases at trial.

From these three models for the appointment of counsel, states and counties have
developed indigent defense delivery systems, most of which employ some combination of the
three. For example, even in states with a statewide public defender system, private attorneys are
usually appointed in conflict of interest cases and in some instances to alleviate burdensome
caseloads. In other states where there is less uniformity, there may be contract counsel in one
county, assigned counsel in a second county, and a public defender office in yet a third county.

Most jurisdictions use a combination of the above three models, thus it is inappropriate to
conclude that one jurisdiction better funds its indigent defense system because it pays assigned
counsel a higher rate of compensation than other jurisdictions. To determine the relative
adequacy of funding of any state’s indigent defense system, one must look at many factors; the
comparable rates of compensation for court-appointed counsel is only one of these factors.
Other factors include whether or not there is a statutory limit on the amount that may be paid per
case and whether or not overhead and other expenses are paid on top of the hourly rate.
Litigation in Mississippi, for example, resulted in court-appointed counsel being paid an hourly
amount to cover overhead costs.” The accompanying table includes statutory maximums, where
applicable, and whether they may be waived or not.

Thirty-eight states, as well as the U.S. government, permit the use of the death penalty.
The table on the following page is the number of death row inmates by state as reported by the
NAACP Legal Defense and Educational Fund.*

3 Wilson v. State, 574 So.2d 1338 (Miss. 1990).

1«Death Row USA, Winter 2007, Criminal Justice Project of the NAACP Legal Defense and Educational
Fund, Inc., http:,"/www,naaopldf.org/content/pdf/pubs/drusa/DRUSAﬁWinter_mO‘F.pdf.
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Death Row Inmates by State

California 660 | Mississippi 66 | Utah 9
Florida 397 | Missouri 51 | Washington 9
Texas 393 | U.S. Government 44 | U5, Military 9
Pennsylvania 226 | Keniucky 41 { Connecticut 8
Alabama 195 | Arkansas 37 | Maryland 8
Ohio 191 [ Oregon 33 | South Dakota 4
North Carolina 185 | Indiana 23 | Colorado 2
Arizona 124 | Idaho 20 | Montana 2
Georgia 107 | Virginia 20 | New Mexico 2
Tennessee 107 | Delaware 18 | Wyoming 2
Louisiana 88 | Iilinois 11 | New York |
Oklahoma 88 | New Jersey 11 | New Hampshire 0
Nevada 80 | Kansas 9

South Carolina 67 | Nebraska 9 | Total 3357

Since the last full update of this report in 2003, many changes have taken place in regard
to the death penalty. In our last report, the total number of death row inmates across the United
States was 3,533, As of January 2007, the number of death row inmates (3,357) has decreased
by nearly 5 percent. Several states (Indiana, Missouri, North Carolina, Olklahoma and Texas)
have experienced a significant decrease in the number of death row inmates since 2003, On the
other hand, the number of inmates on death row in California has increased considerably since
our last full update, Formal moratoria have been placed on executions in Illinois (2000) and
New Jersey (2006) because of general concerns about the death penalty. According to the Death
Penalty Information Center, in 2006 and 2007 a number of states declared moratoria on the
death penalty because of concerns over the method of execution.” In 2004, the highest court in
New York, the Court of Appeals, declared the New York’s death penalty statute
unconstitational® As of June 2007, legislative attempts to correct the flaws in the statute have

failed.

Previous updates of this report have revealed two clear trends: one toward the creation of
specialized statewide capital trial units, the other toward increased compensation rates for court-
appointed counsel in capital trial cases. At least fourteen states (Connecticut, Georgia, Kansas,
Kentucky, Maryland, Mississippi, Missouri, Nebraska, New Jersey, New York, North Carolina,
Ohio, Cklahoma, and Virginia) along with a number of circuit public defender offices in

5 “Dyeath Penalty in Flux,” Death Penalty Information Center,
http:/waw.deathpenaltyinfo.org/article.php?did:2289.

§ People v. LaValle, 817 N.E. 2d 341 (2004).
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Florida, have separate units that handle and/or provide support for private counsel handling
death penalty cases at trial. Additionally, the Iouisiana Indigent Defender Assistance Board
(LIDAB) contracts with non-profit organizations that specialize in providing capital trial
representation. Of the five states with the largest number of death row inmates, none has a
specialized statewide capital trial unit. In some states, there are programs that serve as a
resource center for court-appointed attorneys representing indigent defendants in capital cases.
For example, Texas Defender Service provides consulting services to those private bar aftorneys
representing indigent capital defendants. Undoubtedly, the availability of a specialized support
organization encourages private attorneys to accept appointments in capital cases.

The trend toward increased rates of compensation also serves to increase the number of
qualified attorneys willing to handle capital trial cases. Since our last survey, thirteen states
(Colorado, Connecticut, Georgia, Illinois, Indiana, Kansas, Kentucky, Maryland, Montana,
Nevada, New Jersey, North Carolina, and South Dakota) and the United States government have
increased their hourly compensation rates for court-appointed attorneys. In Wyoming, where a
range of possible rates is set by the high court, the range has increased since 2003. Three states
(Kentucky, Nevada, and Ohio) have increased the maximum antount counsel can earn in a given
case; Maryland removed its cap altogether. These rate increases across the country demonstrate
that policy makers are recognizing that, in order to attract qualified counsel who are able to
provide effective representation in capital cases, it is necessary to increase hourly rates of
compensation.

Different Approaches to Compensating Assioned Counsel

The following section discusses six approaches taken by the states in determining
compensation for court-appointed counsel. The approaches are broken down by the authority
that sets the rates. These approaches are characterized as:

+» Statutory hourly rate;

se  Administrative or court rule;

s State public defender;

+s State commission on indigent defense;
e+ Reasonable compensation; and

+» Combination approach.

Since the last full report was published in April 2003, the authority for sefting
compensation rates has changed in three states: Georgia, Montana and Oregon. In 2003, the
Georgia legislature passed the Georgia Indigent Defense Act, which established the Georgia
Public Defender Standards Council (GPDSC). One of the responsibilities of the council is to
establish compensation rates for court-appointed attorneys. As of January 2006, the Montana
Public Defender Commission, created in the 2005 legislative session, assumed responsibility for
setting rates for cowrt-appointed attorneys, among othet responsibilities. Prior to the
establishment of the statewide system in Montana, the compensation rates paid to court-
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appointed attorneys in capital trials varied from county to county. In Oregon, court rule dictated
the rates of compensation for court-appointed counsel prior to July 2003. Since then the Oregon
Public Defense Services Commission, established in 2001, has assumed the responsibility of
setting the hourly rate of compensation for court-appointed attorneys.

A comprehensive classification and explanation of the different methods for determining
rates of compensation follows. When necessary, a detailed description of states’ method for
compensating counsel in capital cases at trial is given. Otherwise, please refer to the
accompanying table for state-specified compengation rates.

Statutory Hourly Rate

In five states (Alabama, Florida, Illinois, Nevada, and South Carolina) rates of
compensation for court-appointed attorneys are set by statute. Thus, the determination of
compensation rates for court-appointed attorneys in capital cases is a legislative matter. The
accompanying table includes the statutes which set compensation rates paid to court-appointed
counsel in capital cases at trial.

Alabama

In Alabama, compensation rates for couri-appointed attorneys are set by statute. In
October of 2000, the rates were increased from $30 for out-of-court work and $50 for in-court
work to $40 for out-of-court work and $60 for in-court work. The language in the statute also
calls for the reimbursement of “reasonably incurred” expenses. InJames W. May v. State, the
Alabama Court of Criminal Appeals ordered that the court pay an additional amount for
overhead; the presumptive hourly overhead in Alabama is $30.7 In February of 2005, the
Alabama Attorney General issued an opinion conflicting with the May decision, and from
February 2005 to December 2006 the State Compiroller refused to pay overhead fees. The
Alabama Supreme Court ordered the Comptroller to resume payment overhead costs in Wright v.
Childree (2006).8 While the average hourly overhead is $30, the overhead rate varies from case
to case, and counsel must seek prior approval for the overhead expenses.

Florida

Each of Florida’s twenty local circuit public defender offices handles capital trials, many
offices have capital divisions. During the 2007 legislative session, the Florida General Assembly
passed legislation that created five regional offices of conflict counsel to handle primary
conflicts of the public defender offices. The legislation provides that private attorneys can still
handle secondary and tertiary conflict cases, although they will no longer be administered by
circuit indigent defense services committees. The legislation states that flat fees will be yearly

! May v. State, 672 So. 2d 1307 (Ala. Crim. App. 1993), cert. denied, May v. State, 672 So. 24 1310 (Ala.
1995).

S Wright v. Childree, CV-05-1544 (2006).
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by the General Appropriations Act. According to the General Appropriations Act of 2007, the
maximum flat fee paid in capital murder cases is $15,000 per attorney; in capital sexual battery
cases, the maximum flat fee is $2,000. According to the legislation, a $15,000 maximum can be
waived up to 200 percent or more if the flat fee in a particular case “would be confiscatory.”

1llinois

The majority of [llinois’ 102 counties have county-funded public defender offices. In
contflict cases, the circuit court judge appoints counsel. During the 1999 legislative session,
Tilinois legislators approved a bill that set the rate of compensation for private attorneys
representing an indigent client charged with a capital offense at $125 per hour. This statutory
rate is adjusted every year according fo the state’s consumer price index. As of January 2007,
the rate was $145.39. Additionally, in 2002, the legislature created the Capital Litigation Trust
Fund to assist counties in the prosecution and defense of capital cases, but this is the only state
money available for trial Jevel indigent defense services in Iilinois.

Administrative or Court Rule

The rates of compensation are set by either administrative or court rule in nine states:
Colorado; Delaware; Indiana; New Hanipshire; New York; South Dakota; Tennessee; Virginia;
and Wyoming. Generally, the state’s Supreme Court sets a rate, which is either written into the
state’s rules of criminal procedure or a Supreme Court directive or rule.

New York

In New York, the Capital Defender Office (CDO) was created by statute to provide
representation and to support and assist at all stages of capital litigation. The CDO, along with
an administrative board of the New York Judicial Conference, recommends compensation rates
for court-appointed attorneys which New York’s highest court, the Court of Appeals, must
approve. Compensation rates for appointed counsel in capital trials were first set at $175 per
hour for lead counsel and $150 per hour for co-counse]l. However, the Court reduced these rates
in December 1998, simultancously altering the rate structure so that payment varies depending
on whether the work was done before or after the prosecution announced its intent to seek the
death penalty. Lead attorneys in capital cases are now reimbursed at a rate of $125 per hour for
their work after the prosecution has given notice of intent to seek the death penalty, and $100 per
hour before notice is given. Co-counsef receives $100 per hour after notice, and $75 per hour
before notice.

The Court of Appeals declared New York’s death penalty statute unconstitutional in
2004.” The ruling in People v. LaValle invalidated the death penalty in New York citing that the
state’s jury instructions were unconstitutional. The next year, the General Assembly Codes
Committee voted against legislation reinstating the death penalty.

? People v. LaValle, supra note 6, at 3.
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Virginia

In 2002, the Virginia legislature authorized the creation of four regional capital defender
offices. The Virginia Indigent Defense Commission oversces the four offices and establishes
standards for court-appointed counsel in capital cases. Each capital case in the capital defender
offices is assigned to two attorneys, one of whom (lead chair) is a salaried employee of the
capital defender office. The Virginia Supreme Court has set a rate for court-appointed attorneys
at $125 per hour with no limit.

Public Defender

The state public defender office determines the compensation rates for court-appointed
attorneys in five states: Connecticut; Maryland; Kentucky; New Jersey; and New Mexico.

Kentucky

Kentucky’s Department of Public A'dvocacy (DPA) has a Capital Trial Branch with seven
experienced, well-trained attorneys. The Iouisville Metro Public Defender also has a specialized
death penalty unit consisting of four attorneys. The DPA limits the number of cases ifs capital
branch attorneys can take at one time, and attorneys in the DPA field offices also handle capital
cases. The DPA sets the compensation rate for court-appointed attorneys in conflict and
overflow cases. The rate is currently $75 per hour with a maximum of $30,000 per attorney in
any given case; the maximum can be waived in extraordinary circumstances.

New Mexico

New Mexico uses a request for proposals contract system in which attorneys are awarded
cases on a rotating basis, The contractors are paid flat fees on an eveni-based schedule and
according to whether they are lead or co-counsel. Lead counsel earns $5,000 for a first degroe
mmurder trial. Once the state files to seek the death penalty, lead counsel carns an additional
$11,500. When the case goes to trial, lead counsel earns an additional $4,500, bringing the
maximum that an attorney can earn from a capital case in New Mexico to $24,500. If co-counsel
is assigned to a first degree murder case, that contractor will be paid a flat rate of $6,000. 1f the
state seeks the death penalty as punishment, the co-counsel earns an additional $2,000; if the
case goes to trial, the co-counsel] receives $4.500. The maximum amount earned by co-coumnsel
in capital cases in New Mexico is $12,500. In extraordinary circumstances, the maxinium rates
can be waived. Also, the flat rates listed above do not include overhead expenses, which are
tracked by the contractor and paid by the state public defender.
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State Commission on Indigent Defense

In seven states (Arkansas, Georgia, Kansas, Missouri, Montana, North Carolina, and
Oregon) compensation for court-appointed attorneys is determined by a statewide indigent
defense commission or board.

Kansas

The Kansas Board of Indigent Defense Services (KSBIDS) has the authority to enter info
contracts with court-appointed attorneys. The rate for court-appointed counsel in capital cases is
$150 per hour with no per case maximum. However, KSBIDS has an in-house capital defense
unit so contracting with counsel in capital cases is very rare.

North Carolina

The North Carolina Office of Indigent Defense Services (IDS} sets court-appointed
counsel fees in North Carolina. The IDS Office has a specialized capital unit with regional
offices. The rate set by the office for capital trials is $95 per hour. Each county also has standby
attorneys who protect a defendant’s rights between arrest and determination of indigency. These
attorneys, referred to as “provisional attorneys,” receive $85 per hour in capital cases. There are
no maximum amounts paid per case.

Oregon

In Oregon, most capital irial cases are handled by attorneys working under contract with
the Public Defense Services Commission. These contracts range from approximately $144,000
to $169,000 per year (based on a certain number of cases as allowed in the contract) per full-time
equivalent attorney, which includes overhead and support staff. For those cases not handled by
contract counsel, compensation for appointed counsel is set by the Public Defense Services
Commission at $55 for lead counsel and $40 for co-counsel. These rates do not include routine
expenses, such as photocopying, telephone, mileage, efc.

Reasonable Compensation

In nine states (Arizona, California, Idaho, Louisiana, Mississippi, Nebraska,
Pennsylvania, Texas, and Washington) the establishment of compensation rates for court-
appointed attorneys is left up to a locality. In most cases, the local court or judge determines the
rate of compensation for counsel. Because the rate of compensation is decided at the local level,
compensation rates in this category generally vary from county to county or district to district.

In Ohio, while the Ohio Public Defender recommends an hourly rate, it has no binding effect and
like other “reasonable compensation” states, the actual rate of compensation varies according to

locality.
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Idaho

Idaho’s indigent defense system is determined on a county-by-county basis; therefore,
compensation rates and methods vary widely. In Idaho’s most populated county, rates are
negotiated for private counsel in conflict cases. The rates for capital conflict counsel in Ada
County (Boise) generally range from $90 to $150 per hour both in- and out-of-court. There are
no maximum fee caps in Idaho.

Louisiana

In Louisiana, most capital trial cases are handled by parish public defenders or contract
counsel. Many public defender offices pay contract counsel an hourly rate for conflict cases.
These rates vary widely throughout Louisiana; New Orleans, for example, pays an hourly rate of
$110 for contract counsel while Caddo Parish (Shreveport) pays an hourly rate of $75.

To deal with conflict and overload cases, the Louisiana Indigent Defense Assistance
Board (LIDAB) created four regional programs in which LIDAB contracts with non-profit
groups in four regions to handle conflict capital cases. Because LIDAB contracts with non-profit-
groups, the attorneys handling conflict cases are generally salaried employees. However,
LIDAB limits the number of the cases assigned through its regional contract programs.

Missisgippi

Compensation rates for court-appointed counsel are set by local judges in Mississippi.
Compensation rates vary from county to county, but by statute (as interpreted in Wilson v.
State)'® total compensation for trial work cannot exceed $2,000 per case in capital cases plus
overhead expenses, which are set at a presumptive rate of $25 per hour. In practice, courts do
not strictly follow the statutory limits, and hourly rates vary from court to court throughout
Mississippi.

The Mississippi Office of Capital Defense Counsel began taking cases in 2001.
Currently, the office has twenty open cases, sixtecn of which employ county-funded co-counsel.
The Office of Capital Defense Counsel has never received a sufficient appropriation to make
appointments in all capital indigent defense cases. According to the Office’s website, for
example, there are 50-60 new cases per year needing court-appointed counsel. However, the
Office of Capital Defense Counsel only has the resources for 20 cases per year, The remaining
cases are handled by county-funded court-appointed counsel,

Nebraska

Tudges set the rates of compensation in each district of Nebraska. Hourly rates of
compensation for court-appointed counsel in capital cases range from $60 to $100; however the

1 Wilson v. State, supra note 3, at 2.
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most frequently occurring rates in Nebraska are in the range of $70 per hour to $75 per hour.
Lancaster County (Lincoln) pays assigned counsel $85 per hour for work both in- and out-of-
court in capital cases. Most counties follow the mode] of paying the same rate for in- and out-of-
court work. Douglas County (Omaha) is one notable exception; court-appointed attorneys from
Douglas County earn $65 per hour for out-of-court work and $80 per hour for in-court work.
Additionally, while most districts assign an hourly rate of compensation for court-appointed
attorneys, many districts negotiate their compensation rate with court-appointed attorneys.

In 1995, the Nebraska legislature created and funded the Nebraska Commission on Public
Advocacy, which provides legal services and state resources to assist counties in providing
effective assistance to indigent persons through its capital litigation, appellate and felony case
divisions. The Commission is structured to help those small rural counties that would have
difficulty financing the defense in a capital case. Therefore, rather than assignhing an hourly rate
of compensation, some counties use the Commission on Public Advocacy for their capital cases.

Ohio

The Ohio Public Defender has a specialized death penalty division which deals with each
stage of capital proceedings, including trial. Trial attorneys within the death penalty division
also provide representation to indigent clients for conflict cases. In addition, the death penalty
division public defenders assist and advise court-appointed capital attorneys.

The Ohio Public Defender Commission requires cach county in Ohio to have a fee
schedule for court-appointed counsel. In addition, the Ohio Public Defender sets a non-binding,
recommended maximum fee schedule for appointed counsel. The Public Defender’s
recommended rate for court-appointed attorneys in capital cases is $95 per hour for both in- and
out-of-court work. The maximum rate at which the Public Defender will provide reimbursement
is $75,000. Most counties that handle death penalty cases pay a lower rate than the suggested
$95 per hour.

The Ohio Public Defender Commission's 2005 Annual Report lists the hourly rates paid
in each county for felonies, misdemeanors, juvenile, appeals, death penalty and other cases. The
average hourly rate for capital felonies paid among the counties in FY 2005 was $46, although
this does not include expenses (such as travel, printing, copying, etc.).

Pennsylvania

Because local judges determine the rates of compensation for court-appointed attorneys,
rates vary widely throughout Pennsylvania. In Philadelphia, the local criminal court adopted a
“Modified Guaranteed Fee System” in March of 1997 under which attorneys are paid flat
preparation fees and per diem in-court fees. The fees are payable as follows:

Preparation Fees:
e Disposition after arraignment but prior to trial: $1,133
e Disposition at trial: $1,700

. : 10
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o Mitigation appointment: $1,700

Per Diem Fees (at trial).
o Half day, 3 hours or less: $200
o Tull day, more than 3 hours: $400
o Mitigation, half day: $100
o Mitigation, full day: $200

In Allegheny County (Pitisburgh), court-appointed attorneys are paid $50 per hour plus
office expenses. They can also opt to get paid a {lat rate of $250 for a half day and $500 fora

full day of in-court work.

Texas

Fach of Texas® 254 counties organizes and funds its own indigent defense delivery
system. Before the Texas Fair Defense Act was signed into law in 2001, there was no systemic
way of tracking the different assigned counsel compensation plans across the state. Now
counties must develop and publish their plans for indigent defense systems to meet criteria set by

the Texas Fair Defense Act.

Compensation rates for court-appointed counsel are established by district court judges
and vary from county to county. The hourly compensation rates in capital cases range from $50-
$200 both in- and out-of-court.'! However, many counties do not rely solely on hourly rates.
Many counties use fixed rates, and some, including Harris County (Houston), use a combination
of fixed and hourly rates. Harris County pays an hourly rate for out-of-court work and a fixed
daily rate for in-court work. Lead counsel earns $100 per hour for out-of-court work with a cap
of $12,000, and co-counsel earns $80 per hour with a $9,600 cap. In-court daily fixed rates are
event-based. Both lead counsel and co-counsel carn $400 per day for non-trial court
appearances. For the in-cowt voir dire process, lead counsel earns $600 per day and co-counsel
earns $500 per day. Finally, for in-court trials, lead counsel earns $800 per day while co-counsel
earns $700 per day,

Combination System

In two states, Oklahoma and Utah, a combination of the aforementioned systems for
determining the compensation rates is used. Both of these states employ an indigent defense
system (capital or otherwise) that not all counties are required to follow. Local courts set the rate
of compensation in those counties that are not part of the indigent defense system in these states.

I Based on the figures reported to the Texas Task Force on Indigent Defense. For county-by-county rates,
please refer o http:/tfid.tamu.edu/IDPlans/Feedocuments.asp.
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Oklahoma

The Oklahoma Indigent Defense System (OIDS) is the statewide program responsible for
indigent defense representation in 75 of Oklahoma’s 77 counties. The majority of cases within
the system are handled by attorneys who contract with OIDS. Fifteen counties within the system
are part of satellite offices that use salaried staff attorneys. Additionally, OIDS has a specialized
division to handle capital cases at trial. For conflict and overload cases, the Executive Director
of OIDS sets a statutory rate of compensation and per-case maximums. In capital cases, lead
counsel earns an hourly rate of $60 for out-of-court work and $80 for in-court work with a
maximum per case of $20,000. Co-counsel carns the hourly rate of $50 for out-of-court work
and $70 for in-court work with a maximum per case of $5,000. The per-case maximums can be
waived in extraordinary circumstances.

The two counties that do not participate in the Oklahoma Indigent Defense System are
Oklahoma County and Tulsa County. Each of those two counties has its own public defender
program, and the local courts set the compensation rate for attorneys appointed when the public
defender cannot take the case. Tulsa County aligns itself closely with the rates established by
OIDS, paying capital counsel $60 for out-of-court work and $80 for in-court work, with
maximums of $20,000 for lead counsel and $5,000 for co-counsel. Oklahoma County also pays
its court-appointed lead counsel a maximum of $20,000. However, counsel in Oklahoma County
earn $50 for out-of-court work and $65 for in-court work. In cases with extraordinary
circumstances, the Oklahoma County Public Defender recommends to the judge that additional
funds beyond the maximum be allocated to court-appointed counsel.

Utah

Utah’s indigent defense system is determined on a county-by-county basis. Counties
elect to set up a public defender system run by the county, contract with individual attorneys, or
contract with a legal organization. Currently, all counties in Utah have opted to use some sort of
contract model for indigent defense services. Additionally, Utah’s Indigent Defense Act allows
counties to opt in to the Indigent Capital Defense Trust Fund.'? As of 2007, 23 of Utah’s 29
counties have chosen to participate in the fund. According to Rule 8 of Utah’s Rules of Criminal
Procedure, at least two attorneys must serve in capital cases. In cases in which the death penalty
is a possible punishment but is not sought, the fund pays $60,000 to be split between counsel; in
cases in which the death penalty is sought, the fund pays $100,000 to be split between counsel.
The compensation of attorneys that are part of this system is determined by the Board of the
Indigent Capital Defense Trust Fund.

The Federal Model: the Criminal Justice Act

At the federal Tevel, the Criminal Justice Act of 1964 (18 U.S.C. § 3006A) authorizes
payment for representation of indigent defendants accused of committing crimes. Under the act,

12 Two other states — South Dakota and Idaho — have a similar trust fund that counties have the option of
paying into for capital (or complex) cases.
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each United States District Court is required to develop a plan for furnishing counsel and
investigative, expert and other services necessary for adequate representation in trial and
appellate proceedings. The Criminal Justice Act (CTA) authorizes three methods for a court to
provide counsel to indigent defendants: a Federal Public Defender Organization, a Community
Defender Organization (CDO), and a panel of private attorneys.

CJA panel attorneys serve every district in the federal court system. In those districts
where there is a Federal Public Defender Organization or a Community Defender Oxganization,
panel attorneys are appointed to handle those cases i which the institutional defender has a
conflict of interest -- approximately 25% of all cases. They handle all of the indigent defendant
cases in those districts without a CDO or Federal Public Defender Organization.

Pursuant to 18 U.S.C. § 3005, two attorneys must be appointed to federal death penalty
trial cases. The compensation of CJA panel attorneys is addressed by 21 U.8.C. §
848(q)(10)(A), which establishes the maximum compensation rate for work in and out of court at
$125. The statute allows for a yearly increase in the rate to be determined by the Judicial
Conference. The current rate set by the federal Judicial Conference is $163 per hour. According
to the CJA Guidelines, there is no maximum amount that CJIA panel atforneys can earn in capital

proceedings.

Conclusion

In 1989, the American Bar Association adopted the ABA Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases. The Guidelines were revised in
February 2003 to reflect changes in the law and ABA policy. The more current version
emtbodies the current consensus about what is required to provide effective representation n
capital cases. The ABA adopted the Guidelines in order to “set forth a national standard of
practice for the defense in capital cases in order to ensure high quality legal representation for all
persons facing the possible imposition or execution of a death sentence by any jurisdiction.” The
revised edition of the Guidelines is available online at:
http://www.abanet.org/legalsewices/downloads/sclaid/indigentdefense/deathpenaltyguidelines20

03.pdf.

Guideline 9.1, which concerns compensation of court-appointed counsel in capital trial
cases, is printed below.

GUIDELINE 9.1- FUNDING AND COMPENSATION

A. The Legal Representation Plan must ensure funding for the
full cost of high quality legal representation, as defined by
these Guidelines, by the defense team and outside experts
selected by counsel.

13
June 2007 The Spangenberg Group




June 2007

Counsel in death penalty cases should be fully compensated
at a rate that is conunensurate with the provision of high
quality legal representation and reflects the extraordinary
responsibilities inherent in death penalty representation,

Flat fecs, caps on compensation, and lump-sum
contracts are improper in death penalty cases.

Attorneys employed by defender organizations should
be compensated according to the salary scale of the
prosecutor’s office in the jurisdiction.

Appointed counsel should be fully compensated for
actual time and service performed at an hourly rate
commensurate with the prevailing rates for similar
services performed by retained counsel in the
jurisdiction, with no distinction between rates for
services performed in or out of court. Periodic billing
and payment should be available.

Non-attorney members of the defense team should be fully
compensated at a rate that is commensurate with the
provision of legal representation and reflects the
specialized skills needed by those who assist counsel with
the litigation of death penalty cases.

Investigators employed by defender organizations
should be compensated according to a salary scale that
is commensurate with the salary scale of the
prosecutor’s office in the jurisdiction.

Mitigation specialists and experts employed by
defender organizations should be compensated
according to a salary scale that is commensurate with
the salary scale for comparable expert services in the
private sector.

Members of the defense team assisting private counsel
should be fully compensated for actual time and
services performed at an hourly rate commensurate
with prevailing rates paid by retained counsel in the
jurisdiction for similar services, with no distinction
hetween rates for services performed in or out of court.
Periodic billing and payment should be available.
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D. Additional compensation should be provided in unusually
protracted or extraordinary cases.

E. Counsel and members of the defense team should be fully
reimbursed for reasonable incidental expenses.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel
in Capital Cases at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Qut of | In Court .
Waivable?
Court
Alabama’ $40 $60 None Alabama Code § 15~
12-21{d).
Arizona Varies Varies Yes Arizona Revised
Statute Ann. § 13-
Maricopa County: Maricopa County: None 4013 (A) grants
$125 Pima County: authority to local
Pima County: Lead Counsel: $15,000 coutt.
Lead Counsel: $75 Co-counsel: $7,500
Co-counsel: $60
Arlkansas $90-$110 None Arkansas Code Ann.
§ 16-87-211
anthorizes the
Public Defender
Commission to set
the rates.
California Varies None California Penal
Code § 987.2 grants
Los Angeles: Varies authority to local
Sacramento: $150 courts,
San Mateo:

Lead Counsel: $125
Co-counsel: $115

Colorado $85° $15,000 Yes Rates set by Chicf
Justice Directive 04-

04, per Colo. Rev.
Stat. § 21-2-103.
Conn, Gen. Stat. §

Connecticuf $75 None
51-291(12) grants
authority to the
State Public
Defender.
Delaware 360 None Delaware Code

Ann. 2084065
grants suthority to
court; Rule 44 of
Rules of Criminal
Procedure.

! Ty addition to the houtly rate set by statute, pursuant the May v. State counsel may also request an hourly
overhead for “expenses reasonably incurred.” The average and presumptive hourly rate for overhead costs is $30,
which is almost always granted by the judge.

2 This hourly rate excludes travel, which is paid at $54 per hour plus $0.33 per mile.

|
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel
in Capital Cases at [rial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum | - Fee
Out of | In Court Waivable?
Court
Florida N/A $15,000 Yes Yes | Fla. Stat. § 27.5304

sets maximums and
states that flat fee
amounts “shall be
established annually
in the General
Appropriations
Act.”

Official Code of
Georgia § 17-12-
B(b)D) grants
authority to the
Georgia Public
Defender Standards
Council.

Idaho Ceode § 19-
860(b) grants

Ada County (Boise): Jf::;l(tlggﬁty to local

$40 $50
1linois £145.39" None

Georgia $95° None

TIdaho Varies None

725 Illinois
Compiled Statutes
124/10

$101 Nomne Indiana Rules of
Criminal Procedure
Rule 24,

K.S.A. 22-4501 et.
Seq. grants authority
to Kansas Board of
Indigents’ Defense
Services.

Kentucky Rev. Stat.
Ann § 31.235 grants
authority to the
Department of
Public Advocacy.

Indiana

Kansas $150 None

Kentucky $75 $30,000 per attorney Yes

* Hourly rate may be raised fo previous rate of $125 given sufficient funding.

4 While the Illinois Compiled Statutes sets the maximum hourly compensation rate at $125, it allows that
the rate “shall be automatically increased or decreased, as applicable, by a percentage equal to the percentage change
in the consumer price index-u during the preceding 12-month calendar year.”

2 .
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel
in Capital Cases at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority T

Maximum Fee
Out of | In Court Waivable?

Court
Louisiana Varies None

Louisiana Revised
Statutes § 15-144 et.
New Orleans: $110 seq.

Caddo Parish: $75
$50 None Ann, Code of

Maryland Art. 27 §
6(d) grants Public
Defender authority
to promulgate
administrative law.

Varies $2,000 plus overhead No Varies | Miss. Code, Ann. §
which are presumptively 99-13-17 authorizes
set at $25 per hour’ local judge; Wilson
v, State, 574 So.2d
1338 (1990)
Missouri Rev. Stat.
§ 600.017 allows
PD Comuinission to
approve fee
schedule.
$120 None Administrative
Rules of Montana
Title 2.69.601
authorizes PL>
Commission to
establish rates.

Nebraska Varies. Range is from None Nebraska Revised
$60-$100. Statutes § 29-3905

Douglas County grants authority to
(Omaha): local judge.

$65 $80
Lancaster County
(Lincoln): $85

Nevada $125 $20,000 Yes I’;Ieva‘ljda Rev. Stat. §
12

Maryland

Mississippi

Missouri N/A® None

Montana

5 Tn practice, judges do not strictly follow the statutory maximum.

6 The Missouri State Public Defender has a separate death penalty unit that handles the majority of capital
cases. When a conflict arises, the case is transferred to another regional public defender office. i
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Rates of Compensation for Court Appointed Counsel

in Capital Cases at Trial, 2007

State

Hourly Rate

Out of | In Court
Court

Per Case Maximum

Is
Maximum
Waivable?

Elat
Fee

Authority

New Hampshire

$607

$15,000

Yes

N.H. Constitution
Part I1, Art. 7T3A
grants authority to
the State Supreme
Court; New
Hampshire Supreme
Court Rule 47.

New Jersey

375

None

N.J. Statutes Ann. §
2A:158A-7(h)
authorizes Public
Defender to set
rates.

New Mexico

N/A

Lead counsel;
$24,500;
Co-counsel; $12,500

Yes

Yes

New Mexico
Statutes Ann, § 31-
15-7(11).authorizes
Chief Public
Defender to
formulate a fee
schedule.

New York®

Pre-notice: Lead counsel:
$100, Co-counsel: $75;
Post-notice: Lead
counsel; $125, Co-
counsel: $100°

None

December 1998
Order of the New
York Court of
Appeals, pursuant to
N.Y, Judiciary Law
§ 35-b (5)(a)

7 Because the death penalty is pursued so infrequently in New

Hampshire, a separate rate for assigned

counsel handling capital cases is not established. The rate listed in the table is the same as the assigned counsel rate
in felony cases.

! Existing death penalty statute declared unconstitutional by New York’s high court in 2004.

9 Rates vary depending on whether work is done before the prosecutor announces his/her intention to seek
the death penalty (pre-notice), or if the work is done after the prosecutor’s decision fo seek the death penalty (post-

notice).
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Capital Cases at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Out of | In Court ‘1\;2?:::)‘::: Free
Courf ’
North Carolina Provisional counsel: $85; None General Statutes of
All other counsel: $95 North Carolina §
TA-498.5 grants
authority to the
Office of Indigent
Defense Services.
Ohio Varies $75,000™ Yes Ohio Revised Code
Ann, § 12033
State public defender grants local board of
recommends: $95 county
commissioners
authority to set rate;
Ohio Revised Code
Ann. § 120.04
authorizes public
defender to
recommend rates
and set per case
maximu.
Oklahoma'" Lead | Lead Lead counsel: Yes §2 Oklaf%mg; A
counsel: counsek: tatutes § 5.
%60 $80 ?520’000 1: §5.000 grants authority to
Co- Co- 0-cOouUnsel. 32, the Executive
counsel: counsel: Director of the
$50 $70 QOklahoma Indigent
Defense System,
Oreggnlz Lead counsel: $55; None Oregon Rev.
Statutes §

Co-counsel: $40

151.216(£}(C) grants
authority to the
Public Defense
Services
Commission.

1 The maximuim rate set by the Ohio Public Defender is the

reimbursement.

ate at which the office will provide some

11 Rates and maximums apply only to conflict and overload cases within the Oklahoma Indigent Defense
System. Tulsa County and Okiahoma County have separate public defender programs.

2 Rates apply only to cases that do not use contract attormeys;

Oregon.

June 2007

contractors handle the majority of cases in

The Spangenberg Group




THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Capital Cases at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
i {
Out of | In Court i\NJI::‘vl:::ll:;en‘l? Fec
Court )

Pennsylvania Varies Vaties Varies Varies | 16 Penn. Statutes §
9960.7 grants
authority to trial
courl judge.

South Carolina” |  $50 $75 $25,000 Yes South Carolina
Code § 16-3-26

South Dakota $78 None South Dakota
Supreme Couit sets
rates, which are then
incorporated into
statute, 3.D.CL. §
23A-40-8

Tennessee Lead Lead None Tennessee Supreme

counsel: counsel: Court Rule 13 § 3.
$75; Co- $100; Co-

counsel: counsel:

$60 $80

Texas Varies Varies Varjies | Texas Code of

Criminal Procedure
Bexar County (San Art. 26.05 grants
Antonio): Out of cowrt: guthorlty to local
$80; Lead counsel judge.
(trial): $150,
Co-counsel (trial): $140
Dallas County: $100
El Paso County:
Lead counsel (trial):
$50 out of court, $125 in
coutt;
Co-counsel (trial):
$50 out of court, $100
in court
Utah Varies " Varies $100,000 | Utah Code Ann. §
percase | 77-32-304.5 grants
for authority to
attorneys | county/municipality.
in risk
nool

13 While compensation rates are set by statute, judges

for “good cause shown.”

often raise rates to $90-$110 and waive the maximum

1 All counties in Utah use some soit of coniract system for appointment of counsel. Counties also have the

option of paying into a risk pool, the Indigent Capital Defense Trust Fund.
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Rates of Compensation for Court Appointed Counsel

in Capital Cases at Trial, 2007

State Hourly Rate Per Case Maximun: 1s Flat Authority
Maximum Fee
Out of  In Court .
Waivable?
Court
Virginia $125 None Virginia Supreme
Court sets rate.
Washington Varies Varies Vaties Varies | RCW §36.26.090
grants authorily to
Recommended by State court; RCW_§ N
Bar Commiltee on Public 10.101.030 ‘un’_‘ s
Defense: no less than counties to adopt
$125 standards including
King County: $75 rates of .
Pierce County: $30 compensation.
Wyoming Varies: Varies: None Wyoming Rules of
Up to Upto Criminal Procedure
$60, no $100 Rule 44(e) sets
’ range; Wyoming
less than Code § 7-6-109
$35 grants authority to
court,
U.S. Government $163 None 21 US.C §
BAB(QLONA) |
7
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Rates of Compensation Paid to Court-Appointed Counsel in Non-Capital Felony Cases at
Trial: A State-by-State Overview, 2007

Introduction

Since 1997, The Spangenberg Group has pertodically produced tables and narratives
detailing compensation rates for court-appointed attorneys in non-capital felony cases at trial.
The tables, which are prepared on behalf of the American Bar Association’s Bar Information
Program, provide state-by-state information concerning the hourly rates paid to assigned counsel
and the authority for the rates. We receive repeated requests for the tables from attorneys,
policy-makers and others. Frequent interest in this report is generated by a state legislature’s
consideration of changes to its attorney compensation rates.

The last comprehensive report was published in 2002 Since then, The Spangenberg
Group has produced three reports which included selected updates in 2003, 2005 and 2006. In
compating statistics between the information that we gathered during our survey for this report
and our last report, we will refer to the comprehensive report published in 2002,

It is not the purpose of this report to produce any type of assessment or evaluafive
ranking of the compensation rates reported in this article. First, many states have so-called
"reasonable compensation” systems, in which the rates are set by the county or local judge and
vary widely from county fo county, Therefore no single rate can be defined for these states,
making it impossible to place them in an ordinal ranking of rates paid fo court-appointed counsel.
Moreover, most of the “reasonable compensation” states do not maintain centralized records on
the precise amounts court-appointed counsel are paid. To collect these data, we mterviewed
public defenders, court administrators, private counsel, or others familiar with the jurisdiction’s
indigent defense system. The numbers reflected in the accompanying table and/or narrative are
representative of the limited information provided to us through these interviews.

Second, even if it were possible to rank all fifty states’ compensation rates, such a
ranking would be of limited significance, This is so because, in addition to paying attorneys in
private practice an hourly rate, there are two other methods by which legal counsel is provided to
defendants who cannot afford it. The three methods jurisdictions use to provide indigent defense

are.

»  The assigned counsel model: private attorneys are assigned to indigent criminal cases on
cither a systematic or ad hoc basis. Typically they are paid on an hourly basis or paid a

flat fee per case.
+  The contract model: a jurisdiction contracts with private attorneys, a group of attorneys,
a bar association or a private, non-profit organization to provide representation in some
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or all of the indigent cases in the jurisdiction.i Tn some jurisdictions, such as Delaware
and Connecticut, the public defender agency contracts with private attorneys to handle
most of the conflict of interest cases.

+  The public defender model: a public or private non-profit organization with full or part-
time staff attorneys and support personnel provides all or a percentage of the
representation to indigent defendants in a jurisdiction. Employees of defender offices
are paid a salary.

From these three models for the appointment of counsel, states and counties have
developed indigent defense delivery systems, most of which employ some combination of the
three. For example, even in states with a statewide public defender system, private attorneys are
often appointed in conflict of interest cases and in some instances to alleviate burdensome
caseloads. In other states where there is less uniformity, there may be contract counsel in one
county, assigned counsel in a second county, and a public defender office in yet a third county.
Maine is the only state in the country that relies exclusively on assigned counsel to represent
indigent defendants at the trial level.

Because most jurisdictions use a combination of the above three models, it is
inappropriate to conclude that one jurisdiction better fands its indigent defense system simply
because it pays assigned counsel a higher rate of compensation than other jurisdictions. To
determine the relative adequacy of funding of any state’s indigent defense systems, one musi
look at many factors; the comparable rates of compensation for court-appointed counsel is only
one of these factors.

Besides the hourly rate, there are other important factors that significantly affect assigned
counsel compensation. For example, many states have set statutory limits on the amount that
may be paid per case. However, in all states except for Mississippi, judges are statutorily
pormitted to authorize payment that exceeds the caps in extraordinary cases requiring additional
time. Non-waivable fee caps have a potentially chilling effect on the adequacy of representation
provided by appointed counsel in complicated cases.

Hourly assigned counsel compensation rates are often inadequate to pay attorney
overhead costs. Litigation in Mississippi has resulted in court-appointed counsel being paid an
hourly amount to cover overhead expenses on top of the hourly rate for compensation. % This
hourly rate for overhead expenses in Mississippi has no cap. Similarly, in Alabama, the
Alabama Supreme Court has interpreted state law to provide for overhead reimbursement on top

‘ ! For more on this method of compensating indigent defense providers see, R. SPANGENBERG & A,
SPENCE. FINDINGS CONCERNING THE CONTRACTING FOR THE DELIVERY OF INDIGENT DEFENSE
SERVICES. American Bar Association, Bar Information Program (July 1995).

2 Wilson v. State, 574 So. 2d 1338 (Miss. 1990),
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of hourly rates for court-appointed attorneys.” In 2005, the Alabama Attorney General issued
Opinion 2005-063, stating that overhead costs were not subject to reimbursement by Alabama
law. Following the opinion, the state comptroller withheld overhead payments to court-
appointed attorneys until the end of 2006, when the Alabama Supreme Court issued an opinion
reinstating the payment of overhead expenses in Wright v. Childree.*

Finally, it is important to mention one concern with the court-appointed counsel
compensation system, and that is the potential for a conflict of interest when judges approve the
compensation and reimbursement claims of panel attorneys who appear before them. The 1992
Interim Report of the Comumittee to Review the Criminal Justice Act® pointed out that when a
judge approves a fee that is less than the amount sought, counsel may - rightly or wrongly -
perceive the reduction as an "admonition, rebuke or retaliation for defense tactics." Judges,
however, sometimes feel justified in cutting vouchers they feel are excessive for the type of case
handled, relying on their own view of "what a case is worth." Through our experience in
examining indigent defense systems around the country, we have also observed judges who are
unwilling to waive fee caps in extraordinary circumstances; do not authorize experts and
investigators; and/or do not provide substantial funding for experts and investigators. These
practices, if done routinely, effectively reduce the authorized hourly rate or per-case maxinum
and serve as a disincentive for attorneys to provide competent representation.

Different Approaches to Compensating Assigned Counsel

The following section discusses seven approaches taken by the state legislatures in
determining compensation for court-appointed counsel.’ The approaches are broken down by
the authority that scts the rates. These approaches are characterized as:

s Statutory hourly rate

++ Administrative or court rule

s+ State public defender

«s State commission on indigent defense

+s Reasonable compensation

«s TReasonable compensation, recommended rate
s+ Combination approach.

¥ May v. State, 672 S0.2d 1307 (Ala. Crim. App. 1993), cert. denied May v, State, 672 So.2d 1310 (Ala.
1995).

4 Wright v. Childree, (CV-05-1544).

5 For more discussion of the Criminal Justice Act, see the Federal Maode! Section on page {6 of this report.

S Gideon v. Wainwright, 372 U.S. 335 (1963) did not place indigent defense funding responsibility
exclusively on state government. By statute, the state can transfer the responsibility for funding in whole or in part
to county government. This is done in a number of states.
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Statutory Hourly Rate

Ten states (Alabama, Florida, Hawaii, lowa, Massachuseits, Nevada, New York, South
Carolina, West Virginia and Wisconsin) reimburse court-appointed counsel according to state
statute. The rates paid in the District of Columbia are also set by statute. Therefore, rate
establishment for court-appointed attorneys is a legislative matter. All of the pertinent statutory
sections and the rates appear in the accompanying table.

Alabama

Alabama statutory law sets compensation rates at $40/hour for in-court work and
$60/hour for out-of-court work. The statute authorizing these rates states, “Counsel shall also be
entitled to be reimbursed for any expenses reasonably incurred in such defense to be approved in
advance by the trial court.” In May v. State, the Alabama Court of Criminal Appeals ordered the
state to pay an additional amount for overhead as “expenses reasonably incutred.”” The
Alabama Attorney General issued an opinion against reimbursement of the fees, and the
Alabama Comptroller Office withheld overhead fee payment starting in February 2005.
However, in December of 2006 the Supreme Court of Alabama ruled that the Comptroller must
pay overhead fees in Wright v. Childree retroactive to February 2005.% The presumptive and
average hourly rate for overhead fees in Alabama is $30.

L] - . L]

. Florida

During Florida’s 2007 legislative session, the Florida General Assembly created five
regional conflict counsel offices, which will begin operating in October 2007. The offices will
handle cases that are conflicts for the public defender offices. The legislation provides that
private, court-appointed attorneys will take secondary or tertiary conflict cases and earn a flat fee
per case. The flat fees depend on the type of case and will be set annually by the legislature.
The statutory ceilings on individual case payments in felony cases are $2,500 fora non-capital,
non-life felony and $3,000 for a life felony. The maximums may be waived in cases that require
“axtraordinary and unusual effort.” Beginning in July 2007, the maximum flat fee schedule as
specified in the General Appropriations Actis:

o Life Felony: $2,500
Punishable by Life Felony: $2,000
First Degree Felony: $1,500
Second Degree Felony: $1,000
Third Degree Felony: $750

.« & &

" See May v. State, supra note 3, a3,

& See Wright v. Childree, supra noto 4, at 3

June 2007 The Spangenberg Group




Before the passage of the 2007 legislation, Florida law granted local circuit indigent
scrvices commiittees the authority to set compensation rates, and the rates varied from circuit to
cireuit. Some circuits set an hourly rate while others used a flat rate and/or fee schedule.

ITowa

Senate Filing 415, adopted in 1999 and codified in Jowa Code § 13B.2A in 2001, created
a five-member Indigent Defense Advisory Commission to advise the General Assembly and the
state public defender regarding hourly rates and per-case fee limitations, The bill also
implemented a statutory hourly fee for cases handled by court-appointed counsel, which was
codified in Towa Code. The current statutory hourly rates for court-appointed attorneys are $65
for Class A felonies and $60 for all other felonies. While the state legislature sets the hourly rate
for court-appointed attorneys in lowa, the state public defender sets per case maximums pursuant

to Iowa Code § 13B.4.
Massachusetis

From 1996 until 2004, the hourly compensation rates paid to court-appointed attorneys
were $54 for homicide cases, $39 for Superior Court cases, and $30 for all other cases. In 2004,
two cases were filed in the Massachusetts Supreme Judicial Court that helped pave the way for
an increase in court-appointed attorney rates, which increased both in 2004 and 2005. One
petition, filed by the indigent defense oversight body in Massachuseits, the Committee for Public
Counsel Services (CPCS), along with the ACLU, addressed the concerns of indigent defendants
in Hampden Couuiy.9 In Hampden County (Springfield), a shortage of attorneys willing to work
for the low rates provided by legislative appropriation led to indigent defendants being arraigned
without counsel, some of whom remained in custody without being appointed counsel. In
Lavallee v. Justices in the Hampden Superior Court, indigent defendants petitioned the Supreme
Judicial Court (SJC), arguing that their constitutional right fo counsel was being violated.
Preceding the decision of the SIC in Lavallee, a second petition, Arianna S. v. Commonwealth of
Massachusetts, was filed on behalf of indigent defendants statewide.'? The SIC granted the
Lavallee plaintiffs relief by ordering the dismissal of charges without prejudice for those facing
felony, misdemeanor, or municipal ordinance charges for more than 45 days without the
appointment of counsel, and by ordering the release of inmates that had been detained for over
seven days without assistance of counsel.!! Faced with the Lavallee decision and the pending
Arianna petition, in August 2004 the Massachusetts legislature raised the houtly rates across the
board by $7.50 per hour; they also established a statewide legislative conumission to study the
court-appointed defender systen. Following the commission’s recommendations, in July 2005,
the legislature raised the rates again to the current hourly rates: $100 for homicide cases, $60 for

9 Lavallee v. Justices in the Hampden Superior Court, 442 Mass. 228 (2004).
10 grignna S., et al. v. Commonwealth of Massachusetts, et al., SJ 2004-0282 (2004).

! Fowever, after several felony defendants were released, the SJC amended the order and allowed the trial
judges to appoint private attorneys who the {rial judges felt were competent to handle the case.
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non-homicide Superior Court cases, and $50 for all other cases. There is no maximum cap for
court-appointed attorney fees in Massachusetts.

New York

Until 2004, the hourly rates in New York were the same as they were since 1986: $25 out
of court and $40 in court with a $1,200 maximum. In 2000, the New York County Lawyers’
Association sued the City and State of New York, alleging that the statutory rate of
compensation had resuited in the imminent danger of ineffective assistance of counsel for
indigent defendants in criminal court in New York City. On February 5, 2003, Manhattan
Supreme Court Justice Lucindo Suarez issued an order finding that the State of New York's
failure to increase the rates of compensation for court-appointed lawyers in New York City
violated constitutional and statutory rights to meaningful and effective representation and
obstructs the judiciary's ability to function. 12 The order included a permanent injunction
directing the State and City to compensate assigned counsel at $90 per hour for both in-court and
out-of-court work until the Legislature modified the statutes or upon further order of the Court.
Following issuance of this order, the New York State General Assembly approved a rate of $75
an hour in felony cases for all work, in or out of court, with a maximum of $4,400. The $4,400
cap may be waived upon showing of extraordinary circumstances.

Hourly Rate Per Administrative or Court Rule

In ten states (Colorado, Delaware, Maine, New Hampshire, Rhode Island, South Dakota,
Tennessee, Vermont, Virginia and Wyoming) uniform, statewide hourly rates are established
either by exccutive administrative rule (such as a state Supreme Court order) or court rule, often
as set forth by the state’s rules of criminal procedure. The practices in several of these states
warrant brief discussion.

v Delaware

In Delaware, Rule 44 of the Rules of Criminal Procedure establishes a rate of $60 per
hour. In practice, however, contract attorneys handle cases that public defenders cannot take,
and the courts contract with attorneys at a flat yearly rate of §54,0306. The rate established by the
Rules of Criminal Procedure is used in Class A (serious) felonies when court-appointed attorneys
are paid an additional $60 per hour after they work beyond the contractual 25 hours per case.
The maximum that an attorney can earn per case beyond their contracted amount is $15,000.
That amount can be waived in extraordinary circumstances.

12 New York County Lawyers’ Ass'n. v. State of New York, 196 Misc. 2d 761 (N.Y. Sup.Ct. 2003).
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Vermont

In Vermont, 13 V.S.A. §5205(a) grants the Vermont Supreme Court the authority fo seta
reasonable rate for court-appointed attorneys that do not contract with the state public defender.
In 1992, by Administrative Order of the Vermont Supreme Court, the hourly rate of $25 was
raised to $50, effective FY 1993, with the following maximums: $25,000 for felonies involving
life imprisonment or the death penalty,13 $5,000 for a major felony, and $2,000 for a minor
felony. However, a legislative override between 1992 and 1999 kept court-appointed attorney
hourly rates at $40. In July of 1999, Vermont began to adhere to the $50 per hour rate.

Appointment of attorneys in felony cases has become exceedingly rare since 2001 when
the Office of the Defender General set up a system of contract attorneys to handle homicide, life
in prison, and death penalty cases. Contract attorneys in this system are paid $103,000 per year.
Vermont uses contract attorneys for other conflict cases as well. Therefore, in the past six years
very few cases have been handled by attorneys who are paid the $50 hourly rate.

In Virginia, the state Supreme Court has established rates of $90 per hour for all work in
or out of court, but state statute restricts per-case payments to no more than $1,235 to defend
charges punishable for more than 20 years and $445 to defend other felony charges. During the
2007 legislative session, the Virginia General Assembly passed legislation that would provide
for waivers beyond the fee caps. Effective July 1, 2007, the maximum of $1,235 to defend
charges punishable by more than 20 years in prison can be waived up to an additional $850; the
maximum of $445 to defend all other felony charges can be waived up to an additional $155.
The same legislation allows for counsel to request an additional waiver exceeding those amounts.

In the past, the Virginia Courts have scaled down the per-case maximum they will pay
attorneys proportional to the funding the legislature has appropriated. The waiver amounts
approved by the General Assembly are also subject to legislative funding. SB 1168 states, “If at
any time the funds appropriated to pay for waivers under this section become insufficient ... no
further waivers shall be approved.” Since the waivers are dependent on Jegislative funding,
without 2 significant appropriation, Virginia’s relatively competitive hourly rates have little
bearing.

Wyomin,

Rather than set a standard rate, the Rules of Criminal Procedure set a range and
maximum hourly rate in Wyoming. For work performed out of court, the local court must

13 yermont currently does not have the death penalty.

4 For FY 2007-2008, the Virginia General Assembly has appropriated an additional $8.2 million for these
waivers,
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recommend a reasonable houtly rate between $35 and $60. Court-appointed attorneys cannot
earn more than $100 per hour for work performed in court.

Public Defender

In seven states (Alaska, Connecticut, Kentucky, Maryland, Minnesota, New Jersey, and
New Mexico) hourly compensation rates for court-appointed attorneys are set by the state public
defender office or its statewide equivalent and are subject to legislative appropriation.

Alaska

In Alaska, non-capital felony cases not handled by the statewide public defender are
handled by one of three types of counsel; staff, contract and court-appointed attorneys. The
Office of Public Advocacy (OPA) has staff lawyers who handle a limited number of conflict
cases. The OPA contracts with other lawyers at rates ranging between $65-$100 per hour,
depending on the experience of the lawyer and his or her location. Attorneys who take appointed
cases and are not under contract are paid $60 per hour for work in court and $50 per hour for
work out of court. With findings of extraordinary circumstances, however, these rates can be
raised; therefore, the average rates of court-appointed attorneys range from $60-$85 per hour.
These lawyers are appointed by the Public Advocate. There are different maximums for various
types of cases for court-appointed lawyers. The outside maximum is $4,000, but this can be
waived in cases with extraordinary circumstances.

Connecticut

In Connecticut, “special public defenders” serve on either a contractual or a non-
contractual basis to handle conflict of interest cases in which no public defender is available.
Those appointed on a non-contractual basis are paid $65 per hour for both in- and out-of-court
work. Special public defenders that enter into contracts with the Connecticut Public Defender
earn a flat rate depending on the court in which the case is heard. For work in Judicial District
Courts, attorneys are paid a flat rate of $1,000 per case. In the lower courts, the Geographical
Area Courts, attorneys are paid a flat rate of $325 per case. In cases with extraordinary
circumstances, the attorneys may be paid beyond the flat rates.

Kentucky

In Kentucky, the Department of Public Advocacy runs its statewide indigent defense
system. Very few court-appointed cases go to private lawyers in Kentucky. Each of the 30
Department of Public Advocacy offices across the state has “conflict contracts” which reflect
how private attorneys are compensated. In some cases, atiorneys are paid a flat fee per case or a
trial bonus. When the private attorneys are paid on an hourly basis, they earn $40 per hour for
non-violent felonies and $50 per hour for violent felonies. The rates are capped according to the
type of felony and whether the case goes to trial. (See table.)

8 .
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Minnesoia

In Minnesota, it is exceedingly rare to appoint counsel on an hourly basis. The State
Board of Public Defense employs a mix of full-time and part-time public defenders. The part-
time public defenders have private offices and handle most of the conflict of interest cases of the
full-time public defenders.

New Mexico

New Mexico uses a request for proposals contract systen in which aftorneys are awarded
cases on a rotating basis. All attorneys within the contract system carm flat rates that vary
according to the degree of the felony and the judicial district. For example, in the Second
Judicial District (Albuquerque), counsel earn $650 for a first degree felony, $600 for a second
degree felony, $550 for a third degree felony, and $500 for a fourth degree felony. The rates
earned in the Second Judicial District are typical across the state. For non-capital first degree
murder cases, attorneys earn a flat rate of $5,000. All of the flat rates can be waived if the
contractor incurs “extraordinary expenses.”

State Commission on Indigent Defense

In eight states (Arkansas, Georgia, Kansas, Missouri, Montana, North Carolina, North
Dalkota, and Oregon) the rates paid to court appointed counsel are set by statewide public
defender commissions or boards.

Missouri

According to statute, the Missouri Public Defender Commission has the authority to set
compensation rates for court-appointed attorneys, but it is extremely rare to appoint an attorney
from outside of the public defender program to a conilict case. Approximately 75 percent of
conflict of interest cases are handled by transferring the case from the branch office where the
conflict was identified to another branch office. For cases not handled by public defender branch
offices, the public defender appoints an attorpey under a flat fee range agreement {e.g., $500-
$750, depending on time and work needed). The aftormey can request additional fonds, and if
those funds are granted, the hourly rate beyond the flat fee is $50.

North Carolina

Tn August 2000, the North Carolina General Assembly passed the Indigent Defense
Services Act of 2000, which created the Office of Indigent Defense Services and charged it with
the responsibility of overseeing the provision of legal representation to indigent defendants and
others entitled to counsel under North Carolina law. Included in its responsibilities is the power
to set the rates of compensation paid to assigned counsel. In 2007 the rates for assigned counsel
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in felony cases at trial were $65 an hour with no per-case maximum. This same rate applies to
court-appointed attorneys in ail non-capital cases.

North Dakota

As of January 1, 2006, the Commission on Legal Counsel for Indigents, which was
created in the 2005 legislative session, assumed responsibility for establishing a statewide
reasonable rate of compensation for appointed counsel. Before the establishment of the North
Dakota Commission on Legal Counsel for Indigents, aftorneys were paid under two-year
contracts with judges in the state's seven judicial districts. Now, in areas without public defender
offices, private attorneys contract with the commission. In conflict cases, court-appointed
attorneys are paid a $65 per hour rate set by the commission with a maximum per case of $2,000
for felonies. However, that maximumt may be waived in extraordinary circumstances.

Reasonable Compensation

In eleven states (Arizona, California, Jdaho, Louisiana, Michigan, Mississippi, Nebraska,
Pennsylvania, Texas, Utah and Washington) the state legislatures have determined that
compensation for court-appointed attorneys is left up to the locality, the county, a local judge or
a combination of the two. In these states, the rates paid and the use of a maximum vary
considerably from county to county, from district to district, and sometimes from judge to judge
within a county. Because the range of practices concerning compensation of court-appointed
counsel in so-called "reasonable compensation” states is so significant, we highlight below
several examples from the various states.

- * [ ] L) » .

Arizona

Tn Arizona, state statute and the Rules of Criminal Procedure govern compensation of
appointed counsel, leaving it to the court to award the attorney a sum representing reasonable
compensation for services performed. In the two largest counties ~Maricopa (Phoenix) and Pima
(Tucson)— the responsibility to establish rates of reasonable compensation for court-appointed
counsel has been transferred from the courts to county agencies. The agencies administer
contract programs for conflict of interest cases which the primary and secondary public defender
agencies are unable to handle. These counties determine the necessary compensation through a
contracting system rather than a fixed hourly rate.

Maricopa County pays its court-appointed counsel on a flat fee basis according to the
type of offense. Effective July 2007, the rates are as follows:
e Felony DUI; Class 4-6 Felonies: $900
¢ Classes 2 and 3 Felonies: $1,250
o Negligent Homicide: $5,000
e Manslaughter: $7,500
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s Second Degree Murder: $10,000
e Non-capital First Degree Murder: $15,000

In Pima County, the Office of Court-Appointed Counsel (OCAC) divides non-capital
felonies into three categories — Group A, Group B, and first degree murder, OCAC pays a flat
rate of $800 for up to 20 hours of work in Group A (less serious) felonies. If counsel gets prior
approval from OCAC and a court order, he or she can work beyond the 20 howrs at a rate of $50
per hour. For Group B felonies, which include more serious charges such as ammed robbery,
attempted murder, and dangerous crimes against children, attorneys earn a flat rate of $3,000 for
up to 60 hours of work. Once again, with a court order and prior approval from OCAC, the
attorney can earn an hourly rate of $60 for work beyond 60 hours. For first degree murder
cases, OCAC pays an hourly rate of §75 with a $15,000 cap, which is routinely waived.

California

In California, trial-level indigent defense representation is organized at the county level.
The majority of counties have a public defender, and several counties have a second, and even
third, public defender office to handle conflict of interest cases. Some counties contract with
lawyers who accept case assignments and roceive flat fee-per-case payments, while others pay
conflict counsel hourly rates.

The majority of indigent cases in Los Angeles County are handled by the county public
defender and alternative public defender. Conflict cases are handled by court-appointed counsel
who contract with the Los Angeles County Bar Association Indigent Criminal Defense
Appointments (ICDA). The hourly rates paid to those attorneys contracting with the ICDA
range from $68 to $91 depending on the severity and sentence applied to the felony.

San Mateo County has no public defender program and relies exclusively on court-
appointed counsel to provide indigent defense services. In 1968, San Mateo County contracted
with the San Mateo County Bar’s Private Defender Program (PDP) to provide legal
representation of indigent defendants entitled to public counsel. Attorneys are compensated
through an event-based fee schedule that is designed to provide no economic incentive to plea
out a case. When a case is assigned, the attorney is paid a case fec of $375. Attorneys also
receive additional flat fees for pretrial conferences ($80), preliminary hearings ($310-$350), and
motions. During trial, court-appointed attorneys receive an hourly rate depending on whether it
is a jury trial ($90 per hour) or not ($70 per hour). In certain circumstances attorneys may
receive additional compensation of up to $1,250 for cases that require exceptional time and
offort. For those cases with special circumstances, attorneys also receive an increased hourly
rate ($85-$115 per hour) depending on the circumstances.

Idaho

In Idaho, court-appointed counsel rates vary widely across the state as indigent defense
systems are determined on a county-by-county basis. In Ada County (Boise), conflict cases are
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handled by private contract attorneys. The hourly rates paid to conflict attorneys in Ada County
are $40 for work performed out of court and $50 for work performed in court. There are no caps
on how much an attorney can earn per case.

» - L L]

.o Louisiana

In Louisiana, determination of compensation for court-appointed attorneys is left up to
local indigent defender boards. Most of the district-based indigent defender boards ulilize
contract counsel to handle conflict of interest cases. Baton Rouge, for example, contracts with
two attorneys per criminal court section to handle its conflict cases; the contracts are negotiable.
In Caddo Parish (Shreveport), the Indigent Defender Office (IDO) contracts with attorneys for
conflict and overload cases. Felony contracts pay $40,000 per year to panel attorneys.

Michigan

There is wide variation in court-appointed counsel fee schedules among Michigan's
judicial circuits. Further, while some circuits pay hourly rates on a case-by-case basis, other
circuits pay flat fees for plea and trial cases. In the 3" Tudicial Circuit (Wayne County), for
example, attorneys handling criminal cases in the trial court are reimbursed according to a
graduated, event-based schedule. Based on the event (e.g., motion, preliminary examination,
etc.) and possible sentence, attorneys receive a particular fee. For instance, for a half day of trial,
an attorney receives between $90 and $210, depending on the severity of the potential sentence.
Other districts, such as the 21% (Isabella County), use contracts as the basis for compensation for
counsel representing indigent defendants. Isabella County contracts with nine attorneys for a
total indigent defense cost of $318,887 per year (increasing by 2% each year). Contract
attorneys in Isabella County also earn a flat rate of $250 per day at trial.

oe Mississippi

Compensation rates for court-appointed counsel in non-capital cases in Mississippi vary
throughout the state. The general range of hourly rates paid to court-appointed attorneys in
Mississippi is $45 to $65. The state has capped court-appointed compensation at $1,000 per
case. Litigation in Mississippi challenging the constitutionality of the fee cap failed to increase
or eliminate the per-case maximum, but succeeded in entitling court-appointed counsel to receive
reimbursement for overhead costs. > In addition to submitting vouchers for payment of
attorneys' fees, counsel in Mississippi submit vouchers for reimbursement of overhead costs for
every hour worked, The presumptive rate for such expenses is $25 per hour.

.. Pennsylvania

The rates paid to court-appointed counsel vary widely in Pennsylvania, with all decisions
left to local judges. In Philadelphia, effective March 10, 1997, compensation for court-appointed

15 See Wilson v. State, supra note 2, at 2,
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counsel shified from an hourly basis to a “Modified Guaranteed Fee System,” where attorneys
are paid on a per-diem basis. The fee is payable as follows:

Preparation Fees:

Non-homicide felony, disposition after arraignment but prior to trial: $400
Non-homicide felony, disposition at trial: $650

Homicide, disposition after arraignment but prior to trial: $1,133
Homicide, disposition at trial: $1,700

Per Diem Fees:

Non-homicide felony, 3 hours or less: $175

Non-homicide felony, more than 3 hours: $350

Homicide felony, 3 hours or less: $200

Homicide felony, more than 3 hours: $400

Tn Allegheny County (Pittsburgh), court-appointed attorneys are paid $50 per hour plus
office expenses. They can also opt to get paid a flat rate of $250 for a half day and $500 for a
full day of in-court work. Fees are capped at $3,000 for homicides and $1,500 for serious,
multiple incident felonies (such as rape).

L Texas

In 2001 the Texas Fair Defense Act was signed inio law. The Fair Defense Act created
the Texas Task Force on Indigent Defense, which was created in part to ensure uniform indigent
defense guidelines throughout Texas. Previous to this legislation there was no systemic way to
track the assigned counsel compensation plan for Texas’ 254 counties, as judges set
compensation rates for their own courtrooms (and there are more than 800 criminal courts in
Texas). Fach county is still given the responsibility of designing and funding its own indigent
defense system. Iowever, counties must now develop and publish plans for their indigent
defense systems that meet certain standards laid out in the statute. One such requirement is that
all criminal courts in a county adhere to a single county-wide compensation plan.

The compensation plans and therefore compensation rates in Texas vary widely, The
hourly rate for court-appointed attorneys for both in- and out-of-court work ranges from $30 to
$175.'% The hourly rate often depends on the type of felony, the particular event, and the
experience of the attorney. Many counties use a combination system of hourly and fixed rates.
Harris County (Houston), for exanple, uses this type of combination system. For out-of-court
work, the county pays on an hourly basis depending on the degree of the felony. Court-
appointed attorneys earn $100 per hour working on a first degree felony case, with a cap of
$2.,000. A second degree felony case pays an hourly ratc of $75 with a maximum of $750, and a
third degree felony pays an out-of-court rate of $50 with a $500 maximum. In-court fixed daily
rates also depend on the degree of the felony, as well as whether the case is at trial or not. The

' Range determined from information provide to the Texas Task Force on Indigent Defense. For county-
specific information, visit http://tfid.tasm.edu/IDPlans/Feedocuments.asp.
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daily rate for a first degree felony at trial is $500, while the daily rate for a third degree felony in
court but not at trial is $150 with a $750 maximum,

Utah

In Utah, indigent defense systems are determined on a county-by-county basis. All of the
counties in Utah have opted to contract either with private attorneys ot independent
organizations. Counties also have the option of setting up a public defender office. Salt Lake
County, which handles about half of the felony cases in Utah, uses a contract system for court-
appointed attorneys. The annual salary of the attorneys is determined by wage parity with
prosecutors. Utah’s Indigent Defense Act also allows for the use of a risk pool whereby counties
can opt to pay into a fund that they can later draw from for felony cases; however, the minimum
aumber of counties needed to participate in the fund has not been reached.

L Washington

Court-appointed counsel compensation rates vary widely in Washington. In King County
(Seattle), the Office of Public Defense coniracts with four non-profit defender agencies. For
conflict cases, court-appointed counsel earn $50 per hour. The Office of Public Defense
regularly pays beyond the $50 per hour rate for complex cases. Spokane County pays a flat fee
of $1,100 for most felonies, and for more serious felony cases, court-appointed counsel is paid
between $50 and $60 per hour.

Reasonable Compensation, Rate Recommended

In two states, Indiana and Ohio, although there is no set rate of compensation, a statewide
body within the indigent defense system recommends a rate. Because indigent defense is
organized and delivered at the local level in these states, the recommended rates have no binding
effect.

Indiana

In Indiana, the Indiana Public Defender Commission receives a state appropriation for
disbursement to counties which meet its standards and guidelines pertaining to the delivery of
indigent defense services. The Commission requires counties to pay attorneys at least $60 per
hour for work in non-capital felony cases with no case maximum, and the Commission
reimburses compliant counties for a portion of their annual expenditures on appointed counsel.

oo Ohio

Each county in Ohio is'required to have a fee schedule for court-appointed counsel. In
addition, the Ohio Public Defender sets a non-binding, recommended maximum fee schedule for
appointed counsel. The Ohio Public Defender recommended rates are currently $50 per hour out
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of court and $60 per hour in court. Recommended per case maximums in non-capital felony
cases are; aggravated murder without death penalty specifications - $10,000 for two attorneys,
$8,000 for one attorney; felonies with the possible punishment of life imprisonment, repeat
violent offenders, and major drug offenders - $5,000; aggravated felony (first, second and third
degree felonies) - $3,000; other felonies - $2,500. Most counties pay lower rates than those
suggested by the Public Defender’s Office. The Ohio Public Defender reimburses counties for
up o 50% of the state or county rate (whichever is lower) paid to court-appointed counsel.
Attorneys may petition the court for a waiver of the maxinum if their county has an
extraordinary fee clause in its fee schedule.

The Ohio Public Defender Commission's 2005 Annual Report lists the hourly rates paid
in each county for felonies, misdemeanors, juvenile, appeals, death penalty and other cases. The
average hourly rate for non-capital felonies paid among the counties in FY 2005 was $39. The
$39 hourly rate does not include routine expenses (such as travel, printing, copying, etc.).

Combination System

Tn Illinois and Oklahoma, a combination of more than one system is used to determine
the rates of compensation for court-appointed attorneys.

Ilinois

Tlinois statute sets compensation rates and maximums that apply to only Cook County
(Chicago). In Cook County, statutory rates of compensation for court-appointed attorneys are
$30 for out-of-court work and $40 for in-court work. These rates have not changed since 1975.
The statute also sets the maximum amount per case at $1,250; this amount may be waived “if the

trial court certifies that such payment is necessary to provide fair compensation.”

The other 101 counties follow the “reasonable compensation” method, and local courts
set the compensation rates. For example, Lake County contracts with five attorneys at a rate of
$2,500 per month to handle conflict cases that cannot be handled by the Public Defender.
Compensation in additional cases (beyond those handled by the five contract attorneys) is
determined on a case-by-case basis.

.. Oklahoma

In Oklahoma, the statewide Oklahoma Indigent Defense System (OIDS) is responsible
for all indigent defense representation in 75 of the state's 77 counties. Counsel in these counties
who are appointed by the court to felony cases are entitled to be paid statutory rates of
compensation — $40 per hour out of court and $60 per hour in court with a $3,500 maximumn.
However, the majority of cases in these counties are handled by attorneys who work under
annual contracts with OIDS or work as staff employees at satellite offices.
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Oklahoma and Tulsa counties both have separate county public defender systems. In
Oklahoma County, court-appointed attorneys earn a flat fee of $500; in addition to the flat fee,
the public defender may recommend that the judge grant additional payment for exiraordinary
expenses. For non-capital murder cases in Oklahoma County, court-appointed attorneys earn a
flat rate of $1,800 plus $400 per day in trial. On average, court-appointed attorneys in Oklahoma
County earn $40 per hour for non-murder felonies and $50 per hour for non-capital murder
felonies. Tulsa County, on the other hand, pays an hourly rate with maximums set by local court
rule. The houtly rate in Tulsa County is $60 for out-of-court work and $80 for in-court work.
Tulsa County has a maximum cap of $3,000 for non-capital murder felonies and $1,000 for all
other felomnies. '

The Federal Model: the Criminal Justice Act

The approach to appointing private counsel to represent indigent defendants charged with
foderal crimes is very similar to the "statutory hourly rate" approach used in a number of states.
At the federal level, the Criminal Justice Act of 1964 (18 U.S.C. §3006A) authorizes payment
for representation of indigent defendants accused of committing crimes. Under the Act, each
United States District Court is required to develop a plan for furnishing counsel and
investigative, expert and other services necessary for adequate representation in trial and
appellate proceedings. The Criminal J ustice Act (CTA) authorizes three methods for a court to
provide counsel to indigent defendants: a Federal Public Defender Organization, a Community
Defender Organization, and a panel of private attorneys.

 The majority of the federal judicial districts operate a Federal Public Defender
Organization. A Federal Public Defender Organization consists of one or more full-time, federal
salaried attorneys who are prohibited from having private law practices. The head of a Federal
Public Defender Organization, the federal public defender, is appointed by the respective court
of appeals to a renewable four-year term and is paid a salary fixed by the court of appeals at a
rate not greater than that of the United States Attorney (prosecutor) for that district. A Federal
Public Defender Organization operates under a budget approved by the Administrative Office of
the United States Courts.

A Community Defender Organization (CDO) is a non-profit legal services organization
incorporated under state laws and supervised by a board of directors. CDOs may operate under
grants approved by the Judicial Conference or they may opt to be reimbursed for their services
on a case-by-case basis under the statutorily prescribed hourly rates which also apply to CJA.
panel attorneys.

CJA panel attorneys serve every district in the federal court system. In those districts
where there is a Federal Public Defender Organization or a Community Defender Organization,
panel attorneys are appointed to handle those cases in which the institutional defender has a
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conflict of interest -- approximately 25% of all cases. They handle all of the indigent defendant
cases in those districts without a CDO or Federal Public Defender QOrganization.

Private attorneys are appointed on a case-by-case basis by a district court or court of
appeals from a panel of lawyers approved by the court as qualified to handle federal criminal
cases. The CJA establishes hourly panel attorney payments of $45 for out-of-court work and $65
for in-court work, but authorizes the Judicial Conference to approve higher rates. In April of
2001, the Judicial Conference raised the payment rates to $55 out of court and $75 in court. As
of January 1, 2006, the CJA panel attorney rate is $92 in and out of court in all districts. This
increase reflects the partial implementation by Congress of the annual pay adjustments
authorized by the CJA. Attorneys may receive up to $7,000 for felony cases. This ceiling may
e exceeded in complex or extended cases upon application to the coutt.

Panel attorneys are also entitled to reimbursement for out-of-pocket expenses, such as
travel. In order fo receive payment for their services, panel atiorneys submit vouchers to the
clerk of the appointing court, specifying the number of hours devoted to the case and any
accompanying expenses.

Findings

Based on the information contained in the accompanying table and the preceding
narrative regarding court-appointed counsel rates, we find that:

e Since our last comprehensive report in 2002, hourly rates have increased in twelve states,
Washington, D.C., and on the federal level;

e Of the states with rate increases, the majority had dramatic increases (i.e., over $20 per
hour);

e Litigation has confributed to rate increases in two states;
Per-case maximums have been raised in several states;

¢ Three states have implemented change that led to greater uniformity in rates statewide;
and

o There is great disparity among rates across the country.

Since 2002, 2 number of changes have occurred in the hourly rates paid to court-
appointed counsel. For instance, the federal government has raised the rates of compensation for
court-appointed counsel in federal court from $90 to $92 an hour for work done both in and out
of court. Hourly rates have been increased on a statewide basis in 12 states (Colorado,
Delaware, Hawaii, lowa, Kansas, Maryland, Massachusetts, Nevada, New Jersey, New York,
Rhode Island, and South Dakota) and in the District of Columbia. In Wyoming, where the Rules
of Criminal Procedure include a range of hourly rates, the range has increased over the past five
years., Connecticut, Hawaii, and New York removed the distinetion between in- and out-of-court
rates; Connecticut kept its in-court rate for all cases, which was the greater of the two. Of the
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twelve states with rate increases, many increased their compensation rates dramatically over the
five-year period. For example, in Hawaii the statutory hourly compensation rates for court-
appointed attorneys in felony cases went from $40 out of court and $60 in court to $90 for both
in and out of court. New Jersey doubled the hourly rates it paid to court-appointed attorneys
from $25 out of court and $30 in court to $50 out of court and $60 in court.

Litigation in New York and Massachuseits challenged the constitutionality of the rates
paid to court-appointed attorneys and served as a catalyst for an increase in hourly rates for
court-appointed attorneys. 7 1n New York, the New York County Lawyers’ Association
(NYCLA) filed a class action lawsnit in 2000 on behalf of the indigent clients of New York City
court-appointed attorneys. 18 A< aresult of the lawsuit, the hourly rates for court-appointed
counsel in New York have increased from $25 in court and $40 out of court to $75 for both in-
and out-of-court work, In Massachusetts, two lawsuits that were filed in 2004 led to two rate
increases in 2005 and 2006.° In that time period, hourly rates increased from $54 to $100 in
homicide cases; $39 to $60 in Superior Court cases; and $30 to $50 in all other cases.

Many per-case maximums have changed since the last comprehensive report as well.
Maximum rates have been raised in federal cases, the District of Columbia, and statewide in six
states (Hawaii, Towa, Maryland, Nevada, New York, and Rhode Island). In Virginia, the current
maximums of $1,235 for felonies punishable by over 20 years imprisonment and $445 for all
other felonies can now be waived up to an additional $850 and $155, respectively; previously,
the maximums in Virginia were not waivable. Other states developed maximums that
distinguish among different types of cases. The maximums paid in Kansas now reflect a
differentiation between types of felonies; whereas the maximum for all felonies was $5,000 in
2002, the range depending on severity of the felony is now between $1,200 and $8,000. New
Hampshire now has a higher maximum for homicide felonies, and West Virginia removed its
maximum for those felonies punishable by life without the possibility of parole. Tennessee
developed per-case maximum categories for preliminary hearings and trials in which the trial
maximums are higher than the 2002 maximums. The maximums set in Kentucky are now
distinguished by whether or not the case goes to trial; however, the per-case maximums have
decreased in Kentucky since 2002,

Three states (Georgia, Montana, and North Dakota) have implemented reforms that have
resulted in a greater uniformity of the rates paid to court-appointed counsel since 2002. In 2003,
the Georgia legislature passed the Georgia Indigent Defense Act, which established the Georgia

7 See New York County Lawyers’ Ass'n. v. State of New York, supra note 12, at. 6; Lavaliee v. Justices in
the Hampden Superior Court, supra note 9, at. 3; Arianna S., et al. v, Commonwealth of Massachuselts, et al.,

supra note 10, at 5,

18 For a more in depth discussion of New York County Lawyers ' Ass'n v. State of New York, see narrative
on page 5 of this report.

19 Ror more discussion of Lavallee v. Justices in the Hampden Superior Court and Arianna S., et al. v,
Commonwealth of Massachusetts, et al., see page 5 of this report.

18
June 2007 The Spangenberg Group




Public Defender Standards Council (GPDSC). One of the responsibilities of the council is to
establish compensation rates for court-appointed attorneys. As of January 2006, the Montana
Public Defender Commission, created in the 2005 legislative session, assumed responsibility for
setting rates for court-appointed attorneys, among other responsibilities. In both Georgia and
Montana, the rates of compensation for court-appointed attorneys prior to the establishment of
their statewide commissions varied across the state. Like Montana, North Dakota’s statewide
commission was created by the 2005 legislative session. The North Dakota Commission on
Iegal Counsel for Indigents (CLCI) was also assigned the responsibility for setting court-
appointed counsel rates. Prior to the establishment of CLCI, court-appointed attorneys were paid
through a contract system in which attorneys contracted with district judges for two years of
service. All of these reforms result in a standardization of rates on a statewide basis.

As evident from the table that accompanies this report, there is great disparity among the
states regarding the hourly rate paid to court-appointed attorneys in non-capital felony cases. For
example, the hourly rate in Oregon and Wisconsin is $40 while the hourly rate in Nevada is
$100. The same is true concerning per-case maximums. Many states do not use a maximum,

Of those states that do use a per-case maximum, the maximums vary greatly. For example, the
per-case maximum for felonies punishable by life imprisonment is a waivable $25,000 in
Vermont while the cap for the same type of case in Virginia is $1,235, waivable up to an
additional $850.
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Appendix
Selected Case Law Concerning Indigent Defendant Counsel Compensation

State v. Smith, 681 P.2d 1374 (Arizona, 1984)

Tn re: Rhem v, County of Richardson, 410 N.W.2d 92 (Neb. 1987)

State Fx Rel Stephen v. Smith, 747 P.2d 816 (Kansas S.Ct., 1987)

State v. Ryan, 444 N.W. 2d 656 (Nebraska, 1989)

White v. Board of County Commissioners, 537 So.2d 1376 (Fla. 1989)

State v. Lynch, 796 P.2d 1150 (Oklahoma S.Ct., 1990)

Wilson v. State, 574 So.2d 1338 (Miss. S.Ct., 1990)

May v. State, 672 8. 2d 1307 (Ala. App., 1993), cert. denied, May v. State, 672 S. 2d. 1310 (Ala.
1995)

7 arambia v. Superior Court, 912 P.2d 5 (Ariz. 1996)

New York County Lawyers® Association v. State of New York, 196 Misc. 2d 761 (N.Y. Sup.Ct.
2003)

Lavallee v. Justices in the Hampden Superior Court, 442 Mass, 228 (2004)

Arianna S.. et al, v, Commonwealth of Massachusetts, et. al., ST 2004-0282 (2004)

Wright v. Childree, CV-05-1544 (Ala. 2006)
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court
Alabama1 $40 $60 Felony with possible Yes Code of Alabama
sentence of life without §15-12-21
parole: No maximum
Class A Felony: $3,500
Class B Felony: $2,500
Class C Felony: $1,500
Alaska $50 $60 Felony disposed following Yes 2 AAC60.010
a trial - $4,000; Felony Alaska
disposed of following a Administrative
plea of guilty or nolo Code
contendere, or by
dismissal - $2,000
Arizona Varies Varies Yes Varies | AZRev. Stat.
Ann. § 13-
4013(a) grants
authority to local
court
Arkansas Non-capital homicide, None Arkansas Code
Classes A and Y felonies: Ann, § 16-87-211
$70-590; anthorizes the
All other felonies: Public Defender
$60-$80. Commission {0
set the rates
California Varies Varies | California Penal
Code § 987.2
Los Angeles: ranges fiom grants authority to
$68-$91, depending on local court
type of felony.
Sacramento: ranges from
$70-$90, depending on
type of felony.
Colorado Type A (violent): $60 Felony 1 (trial/no trial}: Yes Rates set by Chief
Type B (non-violent): $56 $15,000/$7,500 Justice Directive
Felony 2 {trial/no trial): 04-04, per Colo.
$7,500/$3,500 Rev. Stat. § 21-2-
Felonies 3-6 (trial/mo 105.
trial}:
$5,000/$2,500

averhead costs is $30, which is almost always granted by the judge.

June 2007

1

11 addition to the hourly rate set by statute, pursuant the May v. State counsel may also request
an hourly overhead for “expenses reasonably incurred.” The average and presumptive hourly rate for

The Spangenberg Group




THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State

Hourly Rate

Per Case Maximum

Out of
Court

In Court

Is
Maximum
Waivable?

¥lat
Tee

Authority

Connecticut

$65

None

Varies

Appointed
counsel rates are
set by the State
PD in accordance
with C.G.S. § 51-
291(12).

Delaware

$60°

$15,000°

Yes

Yes

Del. Code Ann.
29 § 4605 grants
authority to
Supreme Court,

b.C.

$65

$3,600"

Yes

D.C. Code Ann. §
11-2604(a)

Florida

N/A

Non-capital, non-life
felonies: $2,500;
Life felonies: $3,000

Yes

Yes

Fla. Stat. §
27.5304 sets
maximums and
states that flat fes
amounts “shall be
established
annually in the
General
Appropriations
AC‘ -,,

Georgia

$45 $60

None

OCGA § 17-12-
&(b)(9) grants
authority to the
Geotgia Public
Defender
Standards
Council.

appointed counsel contract for $4,503 per month in Delawate.

June 2007

3 This maximum only applies to the hourly rate beyond contract in Class A felonies.

11y addition to a per-case cap, no attorney may earn more than $135,200 annually from court
appointments in the District of Columbia.

2 Rate applies only to court-appointed attorneys in Class A felonies after 25 hours of work. Court-

The Spangenberg Group




THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State

Hourly Rate

Out of | In Court

Court

Per Case Maximum

Is
Maximium
Waivable?

Flat
Fee

Authority

Hawaii

$90

$6,000

Yes

HLR.S. § 802-5(b)

Idaho

Varies

Ada County (Boise):
$40 $50

Idaho Code § 19-
860(b) grants
authority to local
judge.

Tllinois’

Varies

7251L.C.5.
5/113-3.

Indiana

Varies®

Ind. Code § 33-
40-8-2 grants
anthority to local
judge; Ind. Code
§ 33-40-5-4
authorizes
Comimission o
set standard rates.

Towa

Class A felonies: $65
All other felonies: $60

Felony punishable by life
wiout parole (Class A):
$18,000

Felony punishable by 25
years to life (Class B):
$3,600

All other felonies (Classes
C and D): $1,200

Yes

Towa Code §
813.7; State
Public Defender
sefs per case
maximum in 493
LAC. 12.6 (1)

3 llinois’ Compiled Statutes sets a statutory r
waivable maximum that applies only to Cook County;
compensation” model in which the local court sets the compensation rate.

counsel a minimum of $60 per hour. See description on page 14 of narrative.

June 2007

3

ate of $30 out of court and $40 in court with a $1,250
all other counties follow the “reasonable

§ T order 1o be reimbursed by the Indiana Public Defender Commission, courts must pay assigned

The Spangenberg Group




THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court
Kansas $20 Non-frial: Yes K.S.A. 22-4501
. Non-drug offenses levels et, seq. grants
6-10/ Drug offense under authority to
6 hours in court: $1,200 Kansas Board of
Non-drug offenses levels Indigents’
1-5/ Drug offense over 6 Defense Services.
hours in court: $1,600
Trial:
Non-drug offenses levels
5-10: $2,400
Non-drug offenses level 4/
Drug offenses levels 2-4:
$3,200
Non-drug offenses levels
1-3/ Drug offenses level 1:
$8,000
Kentucky Nom-violent felonies; $40 | Non-violent felonies (no Yes Varies | KR.S. Ann. §
Violent felonies: $50 trial): $600 31.235 grants
Non-violent felonies authority to the
(trial): $900 Department of
Violent felonies (no trial): Public Advocacy.
$1,200
Violent felonies (trial):
$1,500
Louisiana Varies Louisiana
Revised Statutes §
15-144 et. seq.
Maine $50 Murder: As determined by Yes Supreme Judicial
trial judge. Court Admin,
Class A: $2,500 Order JB 05-5.
Class B/C against a
person: $1,875
Class B/C against
property: $1,250
Maryland $50 $3,000 Yes Ann, Code of

Maryland Art, 27
§ 6(d) grants
Public Defender
authority to
promulgate
administrative
law.

June 2007

The Spangenberg Group




THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court
Massachusetts Homicide cases: $100; None Mass. General
Superior Cowrt non- Laws Amn. Ch.
homicide felonies and 211D § 11,
youthful offender cases:
$60;
All other felony cases in
district court: $50.
Michigan Varies Varies Michigan
Range is from $40-$89 Complied Laws
Amn, § 775.16
grants authority o
presiding judge.
Minnesota’ $50 None No official
authority; PD
establishes rates.
Mississippi Varies $1,000 plus overhead No Miss. Code Ann.
Range is from $45-$65 | expenscs, which are § 99-15-170
presumptively set at $25 Wilson v. State,
an hour. 574 So. 2d 1338
{1990).
Missouri Rarely Used None Yes | Missouri Rev.
$50 Stat. § 600.017
allows PD
Cormmission to
approve fee
schedule.
Montana $60 None Administrative
Rules of Montana
Title 2.69.601
authorizes PD
Commission to
establish rates.
Nebraska Varies. Range is from Varies Yes Nebraska Revised
$60-$80. Statutes § 29-

Douglas County (Omaha):

$65 £80
Lancaster County
(Lincoln): $75

3905 grants
authority to local
judge.

Hourly rate applies only to attorneys not on contract,

June 2007

? The majority of the public defender conflict of interest cases are handled by contract counsel.
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State

Hourly Rate

Out of In Court

Court

Per Case Maximum

Is
Maximum
Waivable?

Flat
Yee

Authority

Nevada

$100

$20,000 facing life
without the possibility of
parole; $2,500 if facing
less than life without
parole.

Yes

N.R.S. 7.125

New Hampshire

$60

Homicide felonies:
$15,000
All other felonies: $3,000

Yes

NL.H. Constitution
Part IT, Art. 73A
grants authority to
the State Supreme
Court; New
Hampshire
Supreme Couit
Rule47. %

New Jersey

$50 $60

None

NJS.A, §2A:
158A-7 grants
authority to the
New Jersey
Public Defender.

New Mexico

N/A

Varies

Yes

New Mexico
Statutes Ann. §
31-15-7(11)
authorizes Chief
Public Defender
to formulate a fee
schedule,

New York

$75

$4,400

Yes

Article 18-B of
the County Law §
722-b.

North Carolina

$65

None

General Statutes
of North Carolina
§ 7TA-498.5 grants
authority to the
Office of Indigent
Defense Services.

Norxth Dakota

$65

$2,000

Yes

North Dakota
Century Code §
54-61-02(a)(1)
grants authority to
the Commission
on Legal Counsel
for Indigents.

June 2007
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THE SPANGENBERG GROUP

Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court
Ohio Varies. Public Defendet Public Defender Yes Ohio Revised
Standards recommend: Commission recommends: Code Ann. §

$50 $60 | Aggravated Murder: 120.33 grants
$8,000 (1 attorney), local board of
$10,000 (2 attorneys); county
Murder and Felony w/ commissioners
possibility of life authoriiy to set
sentence/repeat Viokent rate; Ohio
Offender/Major Drug Revised Code
Offender: $5,000; Ann, § 120.04
Felonies (degrees 1-3): authorizes public
$3,000; Felonies (degrees defender to
4&5): $2,500. recommend rates

and set maximum.
OKklahoma® $40 $60 $3,500 Yes 22 Oklahoma
Statutes § 13554
grants authority to
the Executive
Director of the
Oklahoma
Indigent Defense
System.
Oregon’ 540 None ORS. §
151.216(H(C)
grants authority to
the Public
Defense Services
Commission.
Pennsylvania Varies Varies Varies | Pennsylvania
Statutes Ann.
Philadelphia County pays Article 16 §
on a per diem basis. 9960.7 grants
authority to local
judge.

Rhode Island Murder cases: $100; if Murder cases; $15,000; if Yes General Laws of
potential sentence is potential sentence is more the State of RT §
greater than 10 years: $90; | than 10 years: $10,000; if 8-15-2 vests
if potential sentence is less potential sentence is less authority w/ Chief
than 10 years: $60. than 10 years: $5,000. Tustice. Supreme

Court Executive
Order No. 95-01.

Tulsa County and Oklahoma County have separate public defender systems.

cases in Oregon.

June 2007

% Rates apply only to conflict and overload cases within the Oklahoma Indigent Defense Systerl,

® Rates apply only to cases that do not use contract attorneys; contractors handle the majority of
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Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court
South Carolina $40 $60 $3,500 Yes Code of Law of
S.C. Ann. § 17-3-
50.
South Dakota $78 None S.D.CL. § 23A-
40-8.
Tennessee $40 $50 Preliminary hearings in Up to Supreme Court
‘general sessions or $3 000" Rule13§2
municipal court: $1,000; ’
Trial court: $1,500
Texas Varies Varies Varies | Texas Code of
Criminal
Bexar County (San Procedure Art.
Antonio): Ranges from 26.05 grants
$50-$75 out of court and guthority to local
$75-$125 in court, judge.
Dallas County:
Ranges from $75-§100
El Paso County:
$50 565
Utah Varies Varies | Utah Code Ann. §
77-32-304.5
grants avthority to
county legislative
body or district
court,
Vermont - $50 Felony mvolving life in Yes 13VSA §
prison; $25,600 5205(a) grants
Major felony: $5,000 authority to the
Minor felony: $2,000 Vermont Supreme
Court.

10 The source of authority for this rate is a Supreme Court rule. The South Dakota Supreme Court
nules are incorporated into the state code.

" The $3,000 maximum may be waived in a homicide case if the Chief Justice finds that
extraordinary circumstances exist and the failure to waive the maximum would result in undue hardship.

' Hourly rate only applies to altomeys'that are not under contract with the state public defender;
gince 2001, most cases have been appointed by means of contract.

June 2007 The Spangenberg Group
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Rates of Compensation for Court Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximum Fee
Out of | In Court Waivable?
Court

Virginia $90 $1.235 to defend charges | Up toan Code of Virginia
punishable for more than additional § 19.2-163 grants
20 years; $445 to defend $850 to authority to the
other felony charges. defend Virginia Supreme

charges Court and sets the
punishable per case
for more than maximums.
20 years; up
to an
additional
$155 for all
other felony
charges.”
Washington Varies Varies Varies | RCW § 36.26.090
grants authority to
King County: $50 Pierce County: court; RCW §
Pierce County: $50-$62 Class A Felonies: 10'191'030 .
Spokane County: $1,100 (no trial) requires counties
(serious felonies) $50-$60 $5,500 (irial) fo adopt standards
Skagit County: $65-§75 | Classes B/C Felonies: including rates of
$700 (no trial) compensation.
$2,000 (trial)

Waest Virginia $45 $65 No maximum for felonies Yes West Virginia
punishable by life Code Ann, § 29-
imprisonment without 21-13a(d).
parole.

All others: $3,000"
Wisconsin $40 plus $40 None \SViscons;nm ‘
tatutes 1,
iiirpgr 977.08(4m).
travel
Wyoming Varies: Varies: None Wyoming Rules
Up to Up to of Criminal
$60, 1o $100 Procedure Rule
’ 44(e) sets range;
less than Wyoming Code §
$35 7-6-109 grants
authority to court,

1 fffective July 1, 2007.
14 West Virginia atso sets its maximum amount for expenses at $1,500 per case; this amount is

waivable as well.
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Rates of Compensation for Coutt Appointed Counsel

in Non-Capital Felonies at Trial, 2007

State Hourly Rate Per Case Maximum Is Flat Authority
Maximuin Fee
Out of | In Court Waivable?
Court
U.S. Government $92 $7,000 Yes 18UUS.C. &
3006A
10

June 2007
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United States District Court - Southern District of West Virginia Page 1 of 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

Teresa L. DPeppner, Clerk
Ted Philyaw, Chief Probation Officer

H------------------—nﬂn--------nn-nﬂ----—------1
The Court will be closed on Monday, January 19th in observance of the Martin
Luther King Jr. holiday.

On Friday evening, September 19, 2008, the President signed S. 2450, enacting new
Federal Rule of Evidence 502 (Pub. I, No. 110-322, 122 Stat. 3537). The new rule
limits waivers of attorney-client privilege and work-product protection to facilitate
discovery and reduce its cost. The law takes effect immediately. For more
information, click here.

The Judicial Conference Advisory Committees on the Appellate, Bankruptey, Civil,
Criminal, and Evidence Rules have proposed amendments to their respective rules
and requested that the proposals be circulated to the bench, bar, and public for
comment. The public comment period ends on February 17, 2009. The proposed
amendments, rules committee reports explaining the proposed changes, and other
information are posted on the Judiciary’s Federal Rulemaking web site at
hitp://www.uscourts.gov/rules.

r-—-H—---—--um--n-i

Site Map
Backy
Points of Holding Court
and Locations
General : CM/ECF Published Rules, Procedures, Ptan51
Information Information j Opinions and Standing Orders |
Clerk's f Court | Jury & Naturalization District Court
Offices : Calendar ; Information ] Forms
Judges District Court ‘ Post-Judgment 1 Employment
Fees ‘ Interest Rates ! Opportunities
Attorney 3 Prisoner and Other | Student Education and ! Other
Information ) Pro Se Litigation Community Outreach Links
Court 5 Judicial Misconduct s Seminas Disclosure MDL No. 1968
History j & Disability el In Re Digitek

Welcome to the web site of the United States District Court for the Southern District of West Virginia. This site is
designed to provide convenient access to information about the court and its operations. To ensure the integrity and
security of this system, United States Government personnel may monitor and/or audit traffic on this web site, Any
attempt to tamper with or otherwise misuse this system or information maintained herein may result in eriminal
prosecution.

hitp://fwww.wvsd.uscourts.gov/ 1/13/2009




Attorney Information Page 1 of 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

Teresa L. Deppner, Clerk
Ted Philyaw, Chief Probation Officer

NEW - Winning Strategies Training
Program for CJA Panel Aftorneys

Attorney Registration Forim for Elactronic
Filing

Attorney Registration Form for E-Mail
Notification Only

Certificate of Good Standing

Criminal Justice Act Plan

ATTORNEY INFORMATION

Fee for Admission to Practice

Local Rules for Atforney Admissions and
Visiting Attorney Admissions

Notice of Change of Attorney information

Crder Appointing Senior Panel Attorneys

to the CJA Plan Panel Advisory
Committee and District Representative

entered February 4, 2008
Rates for CJA Panel Attorneys

Statement of Visiting Attorney

Training Programs for CJA Panel
Attorneys

http://www.wvsd,uscourts.gov/Attorneys/index htm 1/13/2009




CJA Rates History - This document lists the mileage, hourly, and
maximum rates allowed by the Administrative Office of the U.S.

Courts for all years between 1996 and the present.

MILEAGE RATES

June 7, 1996 to September 7, 1998

31 cents per mile

September 8, 1998 to March 31, 1999

32.5 cents per mile

April 1, 1999 to January 13, 2000

31 cents per mile

January 14, 2000 to January 21, 2001

32.5 cents per mile

January 22, 2001 to January 20, 2002

34.5 cents per mile

As of January 21, 2002

36.5 cents per mile

As of January 1, 2003

36 cents per mile

As of January 1, 2004

37.5 cents per mile

As of February 4, 2005

40.5 cents per mile

As of September 1, 2005

48.5 cents per mile

Ag of January 1, 2006

44.5 cents per mile

As of February 1, 2007

48.5 cents per mile

As of March 19, 2008

50.5 cents per mile

HOURLY RATES
Before Jamuary 1, 1996 $60 in Court, $40 out
As of January 1, 1996 $65 in Court, $45 out
As of January 1, 2000 $70 in Cowrt, $50 out

As of April 1, 2001

$75 in Court, $55 out

As of May I, 2002

$90 in Court, $90 out

As of January 1, 2006

$92 in Court, $92 cut

As of May 20, 2007

$94 in Court, $94 out

As of May 20, 2007 - Death/Capital Cases

$166 in Court, $166 out

As of January 1, 2008

$100 in Court, $100 out

As of Jan 1, 2008 - Death/Capital Cases

$170 in Court, $170 cut




MAXIMUM AMOUNTS

Before November 13, 2000 $3,500 Felony Case
' : $750.00 All Others

As of November 13, 2000 $5,200 Felony Case
$1,200 All Others

$1,500 Misdemeanors
$3,700 Appeals

As of December 8, 2004 $7,000 Felony Case
$1,500 All Others

$2,000 Misdemeanors
$5,000 Appeals







SurveyMonkey.com - The easiest way to create online surveys.

Page 1 of 50

2004 WV STATE BAR MEMBERSHIP SURVEY RESULTS
1. Please check the following category which most appropriately describes your employment

statns:

Full time/does not require
legal training

Unemployed |
Retired |
Semi-retired or pari-iime

Fuil-time attorney MBI R RS

Dk/Na |

2. How long have you been a licensed attorney?

Under 5 years EEEEEEE
6 to 10 years SR e

11 to 15 years IS

16 0 20 years i

21 to 30 years EiEANE

31 to 40 years Kl

40+ years
Dk/Na

3. What is your age?

Under 30 years (2SR
31 to 35 RSN
36 t0 40 RRERE
41 to 45
46 to 50 L

http:/fwww.wvbar.org/barinfo/04msurveyresults,htm]

Response Response
Percent  Total

11.1% 115
0.4% 4
0.3% 3
5.3% 55
82% 853
1% 10
Total Respondents 1040
(skipped this question) 5

Response Response
Percent  Total

21.5% 223
19.3% 201
15.6% 162
10.1% 105
23.2% 241
7.7% 80
2.6% 27
0% 0
Total Respondents 1039
(skipped this question) 5

Response Response
Percent  Total

13.3% 138
16.9% 176
15.2% 158
11.2% 117
13.8% 143
10/16/2006




SurveyMonkey.com - The easiest way to create online surveys. Page 2 of 50

51 to 55 LSk : 13.6% 141
56 to 60 9.8% = 102
61 to 65 & 3% 31
Over 65 3.3% 34
Dk/Na 0% 0
Total Respondents 1040
(skipped this question) 5

4, What is your gender?
Response Response
Percent  Total

Female Sbesniai 35.9% 373
Male SRS 63.7% 662

No answer | 0.4% 4
Total Respendenis 1039

(skipped this question) 6

5. What is your race?
Response Response
Percent  Total

Caucasian ERSSIRIREENRID 97.2% 1006
African-American { 1.3% 13
Asian-American | 0.2% 2
Hispanic-American | 0.5% 5
Other | 0.5% 5
Dk/Na | | 0.4% 4

Total Respondents 1035
(skipped this question) 10

6. What was your 2003 taxable gross income from your law practice:

Response Response
Pexcent  Total

Under $20,000 & _ 3.2% 33
$20,001 to $40,000 & . , 7.6% 78
$40,001 to $60,000 TEREHRE 18.3% 187

$60,001 to $80,000 RIS 20.5% 209

http:/fwww.wvbar. org/barinfo/04msurveyresulfs.html 10/16/2006




SurveyMonkey.com - The easiest way to create online surveys. Page 3 of 50

$80,001 to $100,000 & 8.7% 89
$100,001 to $150,000 EREW 12.7% 130
$150,001 1o $250,000 RIS 11.6% 118

Over $250,000 K 8.5% 87
8.8% 90

Dk/Na S5 . _
Total Respondents 1021

(skipped this question) 23

7. OFf the following, which is your PRIMARY legal occupation?
Response Response
Percent  Total

Attorney in Private e 70.5% 733
Practice
Judge | 0.7% 7
Government (except Judge) | 0.9% 9
Government - Federal & 2.9% 30
Government - State Mk 10.7% 111
ComtyMumipal | 19% 20
il o U3 S
Professor of Law | 0.5% 5
Legal Services Attorney | 1.9% 20
Public Defender § 2.1% 22
Dk/Na | 1% 10
4.7% 49

Other (please specify) &
Total Respondents 1039

(skipped this question) 5

8. Where did you receive your legal training?
Response Response
Percent Total

WVU College of Law i 65.9% 685

Other RIS 34.1% 354
Dik/Na 0% 0
Total Respondents 1039
(skipped this question) o
10/16/2006

httn://www.wvbar.o1'g/ba:rinfo/O4msurveyresults.html




SurveyMonkey.com - The easiest way to create online surveys. Page 4 of 50

of your education experience at the WV U College of Law.

Response Response
Percent  Total

9. Please characterize the quality

19.4% 199
38% 389
9.1% 03
0.9% 9

32.6% 334

Total Respondents 1024
(skipped this question) 21

10. What is ihe form of business under which you practice law?

Response Response
Pereent  Total

Sole practitioner SHREE 12.7% 122

Sole practitioner sharing ' 1.8% 17
office space

Associate (RS 16.8% 161

Sole practitioner v\.mh 2% 19
associate

Partner B 10.9% 104

Legal Corporation i 8.8% 84

Professional Limited wamasionas, o
S —— TRV
Dk/Na BEERSIEE 22.9% 219

Total Respondents 957
(skipped this guestion) 88

11. What is the size of your law office, including yourself?

Response Response
Percent  Total

1 lawyer RSESERT : 17.1% 163

2 lawyers S 10.4% 99

3 to 5 lawyers DREEE 15.5%: 148

6 to 10 lawyers 3.8% 84

11 to 15 lawyers ® 4.5% 43
10/16/2006

Ittee M amarar wrvrhar arefharinfo/0 4msurveyresulis.itml




SurveyMonkey.com - The easiest way to create online surveys. Page 5 of 50

16 to 25 lawyers Rkl 9.7% 93
26 to 50 lawyers E& 9.2% 88
Over 50 lawyers MRS 15.2% 145

Dk/Na Gkl : 9.7% 93

Total Respondents 956
(skipped this question) 89

12. Do you limit your practice to a specialty?

Response Response
Percent  Total

45.1% 429
46% = 437
8.9% 85

Total Respondents 951
(skipped this question) 94

13. Check the single field of law listed below from your individual time and effort produced the

greatest doliar amount of fees last year.
' Response Response
Percent  Total

Administrative Agencies 3.2% 31
Bankruptcy | 1.8% 17
Commercial Law @ 3.6% 34
Criminal Law & 7.2% 69

Estate and Probate | 1.8% 17
General Practice i 4.2% 40
Personal Injury, Defense ERGHES 16.5% 158
Public Utilities 1 1.4% 13

Taxation | 0.7% 7

Environmental { 1.3% 12

Health | 1.9% 18

Antitrost | 0.1%

Appellate Work | 0.3% 3

Coal, Oil and Gas | 1.6% 15
Corporations | 1.1% 11
Domestic Relations § 2.8% 27.

10/16/2006 -

httn://www.wvbar.org/barihfo/04msurveyresults.html
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Financial Institutions | 0.7% 7
Employment Law & 4.2% 40
Personal Injury, Plaintiff GRS 12.4% 119
Real Estate & 4.8% 46

Trial Work Not Pe?(.)nal - 3.4% 33

njury

Education | 0.6% 6
Dl/Na BIEEES 14.8% 142

9.5% 91

Other (please specify) E&E
' Total Respondents 957

(skipped this question) 88

14, What percentage of fee-producing time did you devote to the field indicated in the previous

question?
Response Response

Percent Total

Less than 20% 1 1.6% 15
20% to 39% & 6% 57
40% to 59% B , 13.4% 128
60% to 79% R 20.4% 194

80% to 100% EREESERIRTIRG 38.5% 367

192

Di/Na DR 20.1%
Total Respondents 953

(skipped this questios) 92

15. If you charge on a hourly basis, what is your usual hourly rate?

Response Response
Percent  Total

Less than $45 0% 0
$46 to $65 1 1.4% 13

$66 to $90 | 1% -9
$91 to $110 & 7.6% 72
$111 to $135 HREEEER 18% 170
$136 to $150 HEES 14.6% 138
$151 to $200 KRR 17% 160
Over $200 &34 9.8% 92

10/16/2006

http://www‘wvbar.org/barinfo/()4msurveyresults.html
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30.6% 288
Total Respondents 942
(skipped this question) 102

Dk/Na

16, If you charge on a contingency fee basis, what percentage do you charge most often?

Response Response
Percent  Total

20% or less | 1.1% 10
21% to 32% ki 7.5% 68
33% to 39% ERARREANETE 29.7% 270
40% to 50% i 2.6% 24

Over 50% | 0.1% 1
' 59% 537

Di/Na BRI B
Total Respondents 910

(skipped this question) 133

17. How many days pet week do you devote to the practice of law?

Response Response
Percent ~ Total

7 4.4% 42

6 R 23.4% 223

e N T 62.2% 593

2.5% 24

Less than 4 & 4.5% 43
3% 29

Di/Na f
Total Respondents 954

(skipped this question) 91

18. On average, how many chargable hours whether directly billed or not do you produce 2 day?

Response Response
Percent  Total

Less than 4 & 4.3% 41

4 8 28% 27

5 5.8% 55

6 B 13.1% 125

7 20.5% 195
10/16/2006

1ttt eemirar wrotae ner/harnfo/0dmesurveyresults.itml







STPREME COURT OF APPEALS

CHARLESTON, WEST VIRGINIA
25308

JosEra P. ALERIGHT - -

JusTICE

February 11, 2008

By Hand

Honorable Richard Thompson, Speaker
West Virginia House of Delegates
Room 234M, Building 1

State Capitol Complex

Charleston, West Virginia 25305

Dear Mr. Speaker:

Attached to this letter is a copy of a letter received from Judge Wilson of the First Judicial
Circuit, Tt outlines a problem with regard to child abuse and neglect cases that is likewise applicable
to panel attorneys representing parties in Public Defender Corporation conflict cases and panel
attorneys representing parties in non-Public Defender Corporation counties.

The problem described by Judge Wilson is further exacerbated by the fact that the staff of
fhe West Virginia Public Defender Services 1s more interested in forcing non-public defender
counties fo adopt the public defender system than in fairly administering the mixed panel-
attorney/Public Defender Corporation system. Specifically, their adverse imvolvement is
demonstrated in two very concrete ways. First, there is rarely any effort made to obtain an increase
in the hourly rate for panel attorneys. Second, the Public Defender Corporation offices are funded
fully, leaving the funds for panel attorneys woefully inadequate and exhausted, as Judge Wilson
points out, early each spring, several months before a new fiscal year COMENCES.

The problems Judge Wilson describes can only beresolved by two actions by the Legislature:
(a) a reasonable increase in the hourly rate for panel attorneys; and (b) a substantial increase in the
appropriation for public defender services with directions that the bills of panel attorneys be regularly

and timely paid.

In my view, the two steps I just outlined should be divorced from and addressed entirely
separately from the bureaucracy-building effort to force each and every county to have a public
defender office. That is a separate issue. The failure to adequately and timely pay panel attorneys
has, among other things, led to the disgraceful situation Judge ‘Wilson outlines, where some lawyers




Honorable Richard Thompson, Speaker
West Virginia House of Delegates
February 11, 2008

" Page 2

have felt it necessary to sell their accounts receivable to a fronting corporation which then charges
a steep interest rate to provide timely compensation at even a more reduced rate to these lawyers.

One problem on the other side of the ledger that does deserve attention is the degree to which
panel attorneys’ bills are in fact reviewed and critiqued for accuracy, overcharges, and overreaching. -
Under current law, the circuit judges have authority to address these problems, but the Stale Public
Defender Service does not. Without any question, it would be proper to also permit the central office
to review these bills and return them to the circuit judge for further review where guestions appear
regarding the accuracy or suitability of the bills. However, in my honest opinion, this ts a relatively
small part of the problem, prob ably exacerbated by the low rate of pay and thie complete untimeliness

of that pay.

~ Mr. Speaker, the problems Judge Wilson outlines, about which I have just commented,
deserve correction now. [ would be most happy to meet with your or any of your colleagues or staff
to further discuss these problems if that will promote their resolution.

Sincerely,

%L%W Ui Ay~

foseph P. Albright

JPA/psm

¢! Chief Justice Elliott E. Maynard
' Justice Robin Jean Davis
Tustice Larry V. Starcher
Justice Brent D. Benjamin
Judge Ronald E. Wilson
Steve Canterbury, Administrative Director
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FrreT JUupIicial, CIRCUIT
QHIO, BROOKE AND HANCOCK COUNTIES

RONALD E, WILSON, JUDGE - - TELEPHONE
HANCOCK COUNTY COURTHOUSE ' 304 / 564-3311 Ext. 281
NEW CUMBERLAND, WEST VIRGIUIA ‘ FAX: 804 / 564-5602
28047

February 8, 2008

The Hon. Elliott E. Maynard, Chief Justice

The Hon. Robin Jean Davis

The Hon, Brent D. Benjamin

The Hon. Larry V. Starcher

The Hon. Joseph P.. Albright

Supreme Court of Appeals

State Capitol Building.

1900 Kanawha Boulevard

Chﬂ.ﬂGStOTI,WESt Vlrgu’na,' 25305004 « VG e TR TV i e 02 PEG AT WL L SUHEITIY e

C Lt L Res Attorneys:dn Child-Abuse audNeglqu_?ggqs et Sn
Dear Justices: ™
1 know that the Court is aware of the exploding number Qf: child abuse and neglect cases
in our state courts. In-Hancock County alone the number of child abuse and neglect ﬁiings'
| jumped from. 16 in 2006-to 71 in 2007. Fortunately, because of the positive changes brouglt

abuut by the Supreme Court of Appeals, Circuit Judges now_have the rules and the training to

protect children in these proceedings.

I want you to be aware of a growing problem that threatens the procedure we now have in

West. Virginia to provide fair, timely and efficient disposition of cases involving children. The
problem is that the Public Defender Services.is so under funded that it cannot timely pay court

_a.ﬁjﬁ(jintéd' abuse an nieglect attorneys. As a result of the failure of the legislature adequately to

iy




RONALD E. WILSON, JUDGE
FIrRST JUDICIAL CIRCUIT

fund the Public Defender Services to compensate attorneys for their work and expenses within a

reasonable time period, an increasing number of attorneys are refusing 1o take abuse and neglect
cases or are threatening to stop taking cases if they don’t get any relief, This is causing a critical
shortage of qualified and dedicated attorneys in these critically important cases.

For example, one of the most dedicated and qualified aitorneys in the First Judicial
Circuit, Cathryn A. Nogay, an attorney who has served as a guardian ad litem in child abuse and
neglect cases for over a decade, recently informed the judges that she will no longer accept child
abuse and neglect cases. Ms. Nogay has reluctantly reached this decision because of her
frustration with our Public Defender prograii in West Virginia. Public Defender Services is more
than six months behind in payment to atiorneys and owes Ms. Nogay more than $39,500.00 for
services billed in 2007, For more than ten years she has attempted to receive some help for this
recurring prdblem. Instead of seeing any improvement, the problem has gotten progressively
Worse.

Some seasoned abuse and neglect attorneys are using the Daniels Corporation, (a third
party company that “fronts” billed invoices to attorneys, for a steep interest rate) to obtain their
money more promptly. Not only is it shocking that an attorney would have to do that to survive,
it ;11&}' et worse because the Daniels Corpo'ration is now threatening to stop providing funds-to
West Virginia attorneys because of the monéy that it is owed by Public Defender Services.
Another outstanding abuse and neglect atiorney, a University of Virginia law school graduate,

uses the Daniels Corporation and reports that he nets less than $5.00 per hour on court appointed

cases. He also has said that he is not going to take any more Cases if the situation doesn’t

improve by this Suminer.




" RoNALD E. WILSON, JUDGE
FIRST JUDICIAL CIRCUIT

Vou are also aware that Public Defender Services funding runs out of money in the
Spring of each year and no payments are made until July 1 of the next fiscal year, We must do
something about this problem before the system totally breaks down and children are harmed,
and then we will all have to take emergency -action to protect chﬂ&ren. Abuse and neglect

proceedings, more than any other area of the law, must have attorneys with a social conscience

and a deep concern for children. The work of abuse and neglect attorneys is often devalued by

trial attorneys who do not feel that they should not be involved in social work. Thus, the number

of quality attorneys‘wi[ling to accept abuse and neglect cases is much more limited than in
criminal defense cases. In addition, abuse and neglect attorneys are required -to receive a
minimum of three hours ﬁo11t111uing Jegal education before they are eligible to participate in these
cases.

YVou are also aware that an overwhelming number of neglect cases require court
appointed attorneys. In the simplest case of a father, mother, and a child, three attorneys have to
be ﬁppointed. In most cases four or five is a more likely number. The system has worked because
o small number of dedicated and conscientious attorneys nave chosen to devote a substantial
portion of their legal work to abuse and neglect cases. It is a very frusirating job. By its very
nature, much of their work involves more social work than legal work. Children are being
protected in this system and its success is based, in 1a1‘ge.part, upon the work of these attorneys.
Their income is very modest and, because they are willing to devote a substantial portion of their
time o these types of cases, they must be paid in a timely manner if they are to confinue 10
maintain their offices.

In Jewell v. Maynard, 181 W.Va. 571, 383 S.E.2d 536 (1989) the Court found “that delay

in payment in court-appointed cases has had as detrimental an effect upon the willingness of




RoNALD E. WILSON, JUDGE
FIRST JUPICIAL CIRCUIT

lawyers to accept appointments as the low rate of pay itself” The Court also said that “the

legislature must create some mechanism for periodic compensation of lawyers as services are

performed.” 181 W.Vd. at 582.
We desperately need the Court’s persuasive powers with the legislature, and as well the

persuasive powers of our Administrative Director, to get involved with the problem now. The

Public Defender Services program needs 10 be adequately funded and staffed so that we can

eliminate the problem of the inordinate delay in the payment of Public Defender Vouchers. The
legislature must understand that children will be harmed if we do not have enough dedicated

lawyers representing children and parents in abuse and peglect cases. [ am prepared to do

whatever is necessary to help you do whatever is necessary to address this critical probiem. I

sincerely ask the Court’s help in this effort.
Thank you for your consideration of this request.

With thanks and every good wish, I remain

Sincerely yours

Ronald E. Wilson, Judge

CC: The Hon. Alan D. Moats,

Judge, 19" Judicial Circuit

Steven D. Canterbury,
Administrative Director
WYV Supreme Court of Appeals

John A. “Jack” Rogers, Esq.
Executive Director
West Virginia Public Defender Services
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CATHRYN A, NOGAY

ATTORNEY AT LAW
P. 0. BOX 2993
WEIRTON, WV 26062
(304)723-4430

January 20, 2008

Honorable Ronald E. Wilson
Judge, First Judicial Circuit
Hancock County Courthouse
New Cumberland, WV 26047

Dear Judge Wilson;

After much consideration I have decided 1 will no fonger aceept eourt appointed cases,
particutarly as Guardian ad litem in child abuse and neglect cases, A number of factors affected
my decision; but the biggest factor is.the never ending funding problems with the Public Defender
Services. Abuse and neglect work is hard enough, both legally and emotionally, and those who
choose to do it should have some expectation of fair and timely compensation. The PDS is now
more than 6 months behind in payment, and owes me more than $39,5060.00 for services billed in
2007. Ihave been writing letters, and lobbying my legislators and the Governor, for more than
10 years, asking that they address this probleny, but it has only- gotten progressively worse,

It has been a pleasure working with you, and I will, of course see all my current cases to
completion. Thank you for your care and concern for the children, and families, in our cages ~ it
has certainly made a positive difference in their lives. T have loved this work and hope to find
another way to serve the children of Brooke and Hancock counties.

Thank you for your attention to this matter.

Sincerely yvours,
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Statement of Opposition to Indigent Defense Commission Report



RICHARDSON, RICHARDSON & CAMPBELL
LAwYERS
RICHARDSON BuiLDING
325 SEVENTH STREET
WILLIAM B. RICHARDSON (1923-2002) PO, Box 266 TELEPHONE

WILLIAM B. RICHARDSON, JA. PARKERSEU RG, W, VA. 26102 (304) 422-3674
ROBERT D. CAMPBELL
FAX

(304) 4a28-8241

STATEMENT OF OPPOSITION TO INDIGENT DEFENSE COMMISSION REPORT

I am writing to express my disagreement with certain portions of the recommendations of
this commission, Although the enabling legislation for our commission was enacted in the
spring of 2008, our members were not appointed until the fall and our first meeting was not held
uniil early November of 2008. At that meeting, we received a large booklet which contained
voluminous information. It included financial data for fiscal years 2006-2007, 2007-2008, and
two reports from prior evaluations of the indigent defense system in W.Va, (legislative auditor,
Jan, 1999 & prior Indigent Defense Task Force report of 2000 which includes the Spandenberg
report). Significantly, there has been no in-depth examination of the Public Defenders system
since that time,

Besides, mandating the creation of our commission, the enabling legistation also
significantly reduced the time frame within which appointed counsel vouchers could be
submitted in cases. I believe that this change will significantly skew the data from fiscal year
2007-2008 and also 2008-2009. This is because under the previous system vouchers could be
submitted for up to four years after completion of services. Under the present system vouchers
must be submitted within 90 days on current cases and by December 31, 2008 on all previously
closed cases.

Also, an evaluation of data reveals that appointed counsel cases average 1/6 of time as
bilted in court and 5/6 for out of court time. In my Circuit, counsel are frequently appointed
who have offices in adjoining counties. Their appointment necessarily adds significant travel
time to their expenses. This could be significantly reduced by tightening the law concerning
appointment of local and regional counsel as is now provided. Local counsel could be more
clearly defined as having an office in the county or c¢ircuit in which the crime was committed and
regional counsel defined to be outside this boundary. This would significantly reduce billing for
travel time.

Also, Judges should be given mare authority to remove lawyers or challenge billing for
abuse of the process, For instance, we have data on the average cost to defend the various crimes
set forth by law. Legislation or regulations could be enacted to provide that lawyers who
consistently exceed this average by a set percentage be barred from appointments. Likewise, a
limit could be placed on the total compensation allowed to any lawyer under the court appointed
system.

Also, I am not totally convinced that public defenders are indeed less costly. For
instance, compare 2000 per capita costs of Harrison County with Monongalia County or the 14"
Judicial Circuit with the 5™ JTudicial Circuit. The public defender per capita costs for similar type
populations are higher. Also, little or no consideration has been made of the continued costs to
the system of public defender employees upon their retirement. Obviously, these costs have
continued to escalate and remain a charge to the state. Finally, it is undisputed that costs increase,
not decrease, following the adoption of a public defender system in a circuit. Also, even under a




public defender system, there will still continue to be a need for court appointed counsel such as
in conflict of interest cases in which multiple defendants are involved.

Finally, the goal should not be to establish the cheapest system but the concern should be
focused on the quality of representation. In that regard, I strongly believe that our trial courts
should again be surveyed to determine their opinion regarding the quality of the two indigent
defense mechanisms. The last survey found an insignificant difference between the two systems.

Finally, I commend the members of our commission for their diligent efforts concerning
our mandate. However, [ believe that the majority has, to a certain extent, been rushed to
judgment by the statutorily fixed date of January 15, 2009. Tbelieve that the state would be
better served if a more thorough analysis of the data would be undertaken after this fiscal year to
allow a more effective evaluation to be made after the recent legislative changes regarding
processing of appointed counsel vouchers has taken full effect. I believe that this is needed
before we make recommendations which could have a serious impact on the provision of
indigent defense services.

Respectfully submitted,

Ay

William B. Richardson, Jr. /Stfite Bar #4557






